United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 










QUESTIONS PRESENTED 


1. Whether expert witnesses at a jury trial to determine 
the value of property condemned are forbidden to state the 
price and other details of comparable sales upon which 
they relied absent personal participation in each sale. 

2. Whether in this case to value property of a church 
the court’s instructions to the jury were unwarranted 
because they appealed to the emotions and would justify 
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tHiuteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,198 

District of Columbia Redevelopment Land Agency, 

APPELLANT 


V. 

47 Parcels of Land in Squares 53S and 583 in the District 
of Columbia, Angela Brosnan, et al, and Unknown- 
Owners, APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

The District of Columbia Redevelopment Land Agency 
(hereinafter referred to as the Agency) brought this pro¬ 
ceeding to condemn land in connection with the “Area B" 
redevelopment project. Jurisdiction of the district court 
was involved under section 5 of the District of Columbia 
Redevelopment Act of 1945, 60 Stat. 790, 5 D. C. Code 704, 
and the Act of March 1, 1929, 45 Stat. 1415, as amended 
16 D. C. Code 619-644. Jurisdiction of this Court is in¬ 
voked under 28 U.S.C. sec. 1291. 

STATEMENT OF THE CASE 

This is an appeal from a judgment determining the 
amount of compensation payable for the condemnation of 


(l) 
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property of the Zion Baptist Church in execution of the 
“Area B” redevelopment project in southwest Washington. 
A jury trial was had concerning this property, designated 
parcel 5, commencing on December 6, 1955, and conclud¬ 
ing on December 9, 1955. 

The property owner contended that capitalization of earn¬ 
ings could not be used as a valuation approach, that there 
was no market value (Jt. App. 24) and consequently pre¬ 
sented expert witnesses valuing the property from a cost 
of reproduction standpoint. It contended that since this 
62-year-old church was serving the purpose for which it 
was constructed, no depreciation should be deducted. Ex¬ 
perts for the Agency arrived at a substantially different 
estimate as to cost of reproduction and also, for stated 
reasons, deducted depreciation, estimating that the church 
had a remaining useful life of 138 years. The Agency’s 
experts relied upon sales of comparable properties of which 
they were aware in appraising land value as part of the 
reproduction approach (Jt. App. 27, 30-34, 52, 53. They also 
had knowledge of several sales of churches in the District of 
Columbia which they considered in arriving at their valu¬ 
ations (Jt. App. 39, 52, 53, 54.) The trial court had earlier 
ruled in other cases that expert witnesses would not be al¬ 
lowed to state the price of the sales they relied on absent a 
showing that they personally participated therein. It ex¬ 
pressly re-affirmed this ruling at the present trial (Jt. App. 
34-38), and consequently evidence of the prices of the sales 
above-mentioned was excluded (Jt. App. 32). The Agency in¬ 
troduced evidence of the price of one sale of a church 
through a broker who had conducted the sale (Jt. App. 43- 
46). This exclusion of comparable sale evidence is challenged 
upon this appeal. So also is the inclusion in the instruc¬ 
tions to the jury, over the Agency’s objection, of a history 
of the Christian religion and a somewhat detailed statement 
of its importance to American life (Jt. App. 61-62, 63-64). 

STATEMENT OF POINTS 

The District of Columbia Redevelopment Land Agency, 
appellant, states the points to be relied upon on appeal as 
follows: 
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The district court erred: 

1. In excluding evidence as to sales of comparable prop¬ 
erty. 

w 

2. In ruling that testimony as to the price or other details 
of sales of comparable property could be admitted only 
upon a showing that the witness had personal knowledge 
of the transactions. 

3. In excluding the testimony of William Harps as to 
comparable sales and particularly to prices of them. 

4. In excluding the testimony of William Throckmorton 
as to comparable sales and particularly the prices of them. 

5. In instructing the jury concerning the importance of 
religion to the Nation, etc. 

SUMMARY OP ARGUMENT 

I 

The measure of just compensation payable upon the tak¬ 
ing of property under the Federal Constitution is market 
value, which means probable selling price and not some 
hypothetical value. Actual selling price is the objective 
sought even when there are so few sales of comparable prop¬ 
erties that there is said to be no market. Consequently, 
the federal courts follow the rule adopted by most state 
courts that the prices of comparable sales the experts con¬ 
sidered may be stated by them upon direct examination 
and reject the view of a decreasing minority of state courts 
excluding testimony as to such prices because of a different 
concept of “market value” and for fear that it will lead 
to collateral issues. 

The expert may state the prices and other details of 
such sales regardless of whether his information is obtained 
from the title records, interviews with the parties to the 
sales or otherwise. The courts in United States v. 51393 
Acres of Land, 200 F. 2d 659 (C.A. 4, 1952), and Interna¬ 
tional Paper Co. v. United States, 227 F. 2d 201 (C.A. 5, 
1955), expressly rejected objections to such testimony based 
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on the hearsay and best evidence rules and applied to this 
particular situation the general exception governing all ex¬ 
pert testimony as to facts upon which the opinion is 
grounded. 

The trial court’s requirement that the experts must show 
personal participation in the sales relied upon in arriving 
at their value is thus contrary to authority and, without ade¬ 
quate cause, so seriously hampers the production of this 
most important unbiased evidence as to give the jury a 
completely distorted impression of the situation. This re¬ 
sult is not justified, much less compelled, by Hannan v. 
United States , 73 App. D. C. 166, 131 F. 2d 441 (1942), 
which dealt with a sale to a party possessing the power 
of eminent domain which all courts have recognized re¬ 
quires special treatment. It is not necessary, as the trial 
court thought, to require personal knowledge of the ex¬ 
pert so as to negative any question of compulsion in the 
sale because that, like other factors which might tend to 
discredit the sale, is a matter for cross-examination. 

The rulings below were based upon a mistaken view 
of the law and hence cannot be sustained on a theory of 
exercise of the court’s discretion to exclude evidence of 
individual sales if the circumstances justify it. It is like¬ 
wise clear that the jury’s verdict cannot be sustained on the 
theory that this sales evidence was not prejudicial. Its 
admission would have given the jury objective facts against 
which to compare the conflicting expert opinion. 

II 

The single issue in this case was the amount of just com¬ 
pensation which must be fair both to the property owner and 
to the public. The evidence and the arguments of counsel 
were confined to that issue. The instructions to the jury, 
however, digressed into a comparatively lengthy statement 
dealing with religious history and such matters. There was 
no occasion for any treatment of this subject and it could 
only result in an emotional reaction favorable to appellee. 
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ARGUMENT 

I 

Expert Valuation Witnesses May Give the Price of Comparable 
Sales Upon Which They Relied Even Though They Did ISot 
Participate in Such Sales 

A. Under the Federal Constitution just compensation is 
measured by market value—meaning the selling price of the 
property condemned: —“It is conceivable that an owner's 
indemnity should be measured in various ways depending 
upon the circumstances of each case and that no general 
formula should be used for the purpose. In an effort, how¬ 
ever, to find some practical standard, the courts early 
adopted, and have retained, the concept of market value. 
The owner has been said to be entitled to the ‘value/ the 
‘market value/ and the ‘fair market value’ of what is 
taken. The term ‘fair’ hardly adds anything to the phrase 
‘market value/ which denotes what ‘it fairly may be be¬ 
lieved that a purchaser in fair market conditions would 
have given/ or, more concisely, ‘market value fairly de¬ 
termined.’ ” United States v. Miller, 317 U.S. 369, 373- 
374 (1943), footnotes omitted. The federal appellate courts, 
insisting upon this standard, have been constantly required 
to reiterate this fundamental principle, e.g., United States 
v. Pennsylvania-Dixie Cement Corp ., 178 F. 2d 195 (C.A. 6, 
1949), and the many cases there cited. 

This market value is not, as some courts have thought, 
a theoretical or hypothetical concept but represents actual 
selling price. Thus, when standardized property for which 
there is a continuous market, such as the stock exchange 
or commodity exchanges, is involved that market price is 
controlling. United States v. New River Collieries, 262 
U.S. 341, 344 (1923). It is, of course, rare that real estate 
lots are sufficiently identical and are traded in large enough 
volume as to present such a market. But the measure of 
compensation is not changed by the lack of active trading. 
The objective to be reached is the same, i.e., the price for 
which the tract in question would sell. The problem of 
proof is simply rendered more difficult. Thus “There may 
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have been, for example, so few sales of similar property 
that we cannot predict with any assurance that the prices 
paid would have been repeated in the sale vre postulate of 
the property taken. We then say that there is ‘no market’ 
for the property in question. But that does not put out 
of hand the bearing which the scattered sales may have on 
what an ordinary purchaser would have paid for the claim¬ 
ant’s property. 1 We simply must be wary that we give 
these sparse sales less weight than we accord ‘market’ 
price, and take into consideration those special circum¬ 
stances in other sales which would not have affected our 
hypothetical buyer.” United States v. Toronto Nav. Co., 338 
U.S. 396, 402 (1949). Even five sales widely removed geo¬ 
graphically may be relevant, as in the Toronto case. 

B. Under the federal rule, evidence of the selling price 
of comparable properties is admissible on the direct exam¬ 
ination of an expert: —Since market price is the objective 
which is sought “Sales at arms’ length of similar prop¬ 
erty are the best evidence of market value.” Welch v. 
Tennessee Valley Authority, 108 F. 2d 95, 101 (C.A. 6, 
1939), certiorari denied, 309 U.S. 688 (1940). “What com¬ 
parable land changes hands for on the market at about the 
time of taking is usually the best evidence of market value 
available.” Baetjer v. United States, 143 F. 2d 391, 397 
(C.A. 1, 1944), certiorari denied, 323 U.S. 772 (1944). It 
naturally follows that an expert witness can, on direct 
examination, state the prices and other details of such 
sales. This is the federal view and is followed by most state 
courts. Westchester County Park Commission v. United 
States, 143 F. 2d 688, 693-694 (C.A. 2, 1944), certiorari de¬ 
nied, 323 U.S. 726; United States v. Pennsylvania-Dixie 
Cement Corp., 178 F. 2d 195, 199 (C.A. 6, 1949); United 
States v. Meyer, 113 F. 2d 387, 397 (C.A. 7,1940), certiorari 
denied, 311 U.S. 706; United States v. Ham, 187 F. 2d 265, 


1 Misunderstanding of this fundamental principle is well illus¬ 
trated by the fact that objection was made to the Agency’s evidence 
as to one church sale on the ground that “there is positive evidence 
to establish there is not a market in churches as such. This could 
only go to market value and I submit the price would not be signifi¬ 
cant” (Jt. App. 46). 
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267-270 (C.A. 8, 1951). Some state courts (the number of 
which has been steadily declining) permit the witness to 
give other details but forbid him from stating the price 
of comparable sales on direct examination. This minority 
rule is partially based on the thought that a general market 
value rather than market price is the measure of com¬ 
pensation. United States v. Certain Parcels of Land in 
Philadelphia, 144 F. 2d 626, 629-630 (C.A. 3, 1944). The 
minority position also is based upon the fear that the ad¬ 
mission of evidence as to price of comparable sales would 
lead the trial into collateral issues and prolong the trial. 
The experience of the majority of courts has shown these 
fears to be groundless. To the extent that the trial is 
lengthened at all, the advantages of a full exposition of 
the facts as to sales more than outweighs the alleged 
disadvantages. It was such considerations that led the 
courts of New York, which were formerly the leading ex¬ 
ponents of the minority view, to reverse their position. 
Village of Lawrence v. Greenwood, 300 X. Y. 231, 90 N.E. 
2d 53 (1949); see likewise reversing its rule. Town of 
Williams v. Perrin, 70 Ariz. 157, 217 P. 2d 918 (1950). For 
the same reason, a court which had not previously taken 
a position in the matter recently chose to follow the ma¬ 
jority rule. Langdon v. Loup River Public Power District, 
142 Neb. 859, 8 N.W. 2d 201 (1943). 

C. Exceptions exist to the hearsay and best evidence 
rides when an expert states the price and other details of 
comparable sales upon which he relied :—There are settled 
exceptions to the hearsay and best evidence rules when an 
expert is stating the facts upon which his opinion is based. 
The federal courts have expressly so ruled as to valuation 
experts. International Paper Co. v. United States, 227 
F. 2d 201 (C.A. 5, 1955); United States v. 5139.5 Acres of 
Land, etc., 200 F. 2d 659, 662 (C.A. 4, 1952); H. & H. Sup¬ 
ply Co. v. United States, 194 F. 2d 553, 556-557 (C.A. 10, 
1952); Ramming Real Estate Co. v. United States , 122 F. 
2d 892, 895 (C.A. 8,1941). In dealing with objections relat¬ 
ing to comparable sales, the court in the International 
Paper Co., case, supra, said (227 F. 2d at p. 208): 
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On the threshhold of this discussion, we consider it 
well established that, typically, the fair market value of 
real estate is proven by expert witnesses. Such ex¬ 
perts must base their opinions on such information in 
the art that accounts for their becoming experts. Such 
opinions are based on their knowledge of other sales 
comparable in type, location and size, their knowledge 
of the likely demand for such property and their 
knowledge of the market conditions prevailing in the 
area in which the land lies. Because of the nature 
of expert testimony on value, a certain amount of 
hearsay is a necessary ingredient of the opinion which 
is the product of the expert’s study. Both with respect 
to application of the hearsay rule, therefore, as well 
as with respect to the fixing of standards of remote¬ 
ness and similarity, the trial judge must play an 
unusually important part. As we said in Atlantic 
Coast Line R. Co. v. United States (5 Cir.), 132 F. 
2d 959, 963: 

“When the effort is not to show the sale of other 
property, or its lease, as a standard of value, but 
these are referred to by a witness experienced in 
dealing with such properties in the neighborhood 
and qualified to have an opinion on values, merely as 
things in his knowiedge wiiich contributed to the 
opinion which as an experienced man he holds, his 
opinion ought not to be rejected from evidence, but 
ought to go the jury for their consideration of its 
reliability, under instructions.” 

Dealing specifically with the hearsay objection, the court 
said (227 F. 2d at p. 208): 

• • * appellant relies strongly on the case of United 
States v. Katz, et al. (1 Cir.), 213 F. 2d 799. Actually, 
however, what happened in that case was the trial 
court excluded an opinion based on hearsay and the 
Court of Appeals affirmed without, however, stating 
as a matter of law that it w^ould have been error for 
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the trial court to have admitted the testimony. The 
court there said: 

“We are loath to circumscribe a trial court’s dis¬ 
cretion, however, by laying down a rule of law pro¬ 
hibiting an expert witness from ever giving the 
hearsay grounds upon which his opinion rests on 
direct examination. Perhaps there may be situations 
in which a trial court would think it helpful to permit 
a witness to give the basis, even if resting upon 
hearsay, for his opinion. We therefore sustain the 
ruling of the court below on the ground that no 
abuse of discretion is shown, rather than upon the 
accuracy of the ruling as a matter of law.” 

United States v. Katz (1 Cir.), 213 F. 2d 799, 800, 
801. 

The government relies principally on a decision of 
the Court of Appeals for the Fourth Circuit in which 
the court says: 

“If the expert has made careful inquiry into the 
facts, he should be allowed to give them as the basis 
of the opinion he has expressed. If he had not 
made careful inquiry, this will be developed on cross- 
examination and will weaken or destroy the value 
of the opinion. Ordinarily evidence as to facts of 
this sort given by an expert as the basis of his 
opinion as to value comes with a sufficient guaranty 
of trustworthiness to justify the relaxation of the 
hearsay and best evidence rules.” United States v. 
5139.5 Acres of Land, etc., (4 Cir.), 200 F. 2d 659, 
662. 

We believe that since an opinion of an expert realty 
appraiser is necessarily based on factors that cannot 
be proven as substantive facts, and since the truth of 
the facts on which the opinion is based are subject to 
inquiry on cross-examination, the more liberal rule an¬ 
nounced by the Fourth Circuit should apply to cases 
of this type. We think this is implicit in the language 
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quoted above from the Atlantic Coast Line case, supra, 
decided by tills Court. 

In the 5139.5 Acres case the Court of Appeals for the 
Fourth Circuit reversed the trial court which, in excluding 
the sales, had indicated that production of records of the 
deeds might constitute sufficient foundation for the expert 
evidence. But the court below is even more strict, requir¬ 
ing personal knowledge (Jt. App. 31-32). Obviously, it is 
impractical to subpoena as witnesses the buyers or sellers 
or their agents who participated in the transactions which 
are sought to he treated as comparable sales. The result 
of the ruling below would be to limit drasticallv the sales 
which might be considered to those few which the expert 
witnesses for one or the other of the parties had person¬ 
ally conducted. This stifles development of the true facts 
and may well result in a misleading picture. That hap¬ 
pened here. Normally speaking, church properties are 
bought and sold very infrequently because they are not 
held for commercial or profit purposes. And it was the 
position of the appellees’ counsel below, emphasized in 
his opening statement, that there was no market here (Jt. 
App. 24). However, an unusual situation has existed in 
the last few years in the District of Columbia because of 
shifts of population producing sales of a substantial num¬ 
ber of churches. Thus, Agency witnesses were prepared 
to testify as to several such sales indicating unusual ac¬ 
tivity (Jt. App. 39, 52, 53, 54). The limitations imposed by 
the district court withheld from the jury this very significant 
information. A reading of the testimony of the real estate 
broker as to one church sale which conformance to the 
district court’s rule requires well illustrates the serious 
impediments upon an expeditious trial that are imposed. 
And the pattern of values shown by several sales is espe¬ 
cially important when, as here, there are considerable 
physical differences between any two churches (cf. Jt. 
App. 42-43). This consideration demonstrates the correct¬ 
ness of the statement in the 5139.5 Acres case (200 F. 2d 
at p. 662) that “it would unduly hamper the production 
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of such testimony and needlessly prolong the trial to re¬ 
quire that the sales be proved with the particularity that 
would be necessary in suits to enforce the contracts relat¬ 
ing thereto.” 

The Katz case referred to above (p. 8-9) is, we believe, 
the only federal appellate decision which even remotely 
might be thought to justify the decision below. The In¬ 
ternational Paper opinion sufficiently disposes of that case. 
And, if that case be considered a precedent beyond its par¬ 
ticular facts, we submit it is erroneous for the reasons given 
by the Court of Appeals for the Fourth Circuit ( 5139.5 
Acres of Land) and the Fifth Circuit ( International Paper 
Co.)- Moreover, the reasoning of the Katz case is simply 
a reiteration of the minority view excluding evidence of 
the prices of comparable sales and is erroneous for the 
reasons already given (supra, pp. 6-7). 

D. This Court's decision in Hannan v. United States does 
not support the rulings below: —Although the court below 
thought that its ruling represented a correct application 
of the hearsay rule, it also found support in this 
Court’s decision in Hannan v. United States, 73 App. 
D.C. 166, 131 F. 2d 441 (1942). But the conflict which 
the court below thought existed between that case and the 
5139.5 Acres of Land decision disappears upon analysis 
of the Hannan case. That case was dealing with the 
situation where one of the parties to a transaction 
which is offered as a similar sale possessed the power of 
eminent domain. There is a well-recognized exception to 
the general rule admitting evidence of comparable sales 
in such circumstances. Most federal courts hold that “the 
prices paid in settlement of condemnation proceedings or 
the sum paid by the condemn^ for similar land, even if 
proceedings have not been begun, is inadmissible.” Slat¬ 
tery Company v. United States, F. 2d (C.A. 5, 

March 7, 1956); United States v. Reynolds, 115 F. 2d 294, 
296 (C.A. 5,1940); United States v. 13 £55 A3 Acres of Land 
in Burlington and Ocean Counties, 158 F. 2d 874 (C.A. 3, 

1946) ; Murdock v. United States, 160 F. 2d 358 (C.A. 8, 

1947) ; United States v. Foster, 131 F. 2d 3 (C.A. 8, 1942), 
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certiorari denied, 318 U.S. 767; see Orgel, Valuation Under 
Eminent Domain (1936), sec. 146, pp. 489-494. 

The Hannan case represents adoption of a rule followed 
by a minority of state courts that such evidence is admissible 
if the sale is shown not to have been under the compul¬ 
sion of the power of eminent domain. That decision does 
not purport to establish a rule applicable to evidence of 
sales of similar property generally. In that opinion 
only a passing reference as to the hearsay rule is made 
in another connection (footnote 19). It does not suggest 
either reason or authority which would tend to justify 
the limitations imposed by the court below upon expert 
testimony relating to sales of comparable property. Fur¬ 
thermore, if the Hannan opinion is to be construed as em¬ 
bracing all evidence of comparable sales we submit that 
an examination of the question demonstrates the sound¬ 
ness of the rule declared by the International Paper Co. 
case, the 5139.5 Acres case and the other cases cited, supra, 
p. 7. 

Aside from the Hannan decision, the only reason sug¬ 
gested by the court below for insisting upon personal 
knowledge as a condition precedent to the admission of 
evidence of the price of a particular comparable sale is 
to negative the element of compulsion in that sale. But 
just like the various other factors which determine whether 
a particular sale is to be more or less persuasive in the 
present case “If the expert has made careful inquiry into 
the facts, he should be allowed to give them as the basis of 
the opinion he has expressed. If he had not made careful 
inquiry, this will be developed on cross-examination and 
will weaken or destroy the value of the opinion.'' United 
States v. 5139.5 Acres of Land, 200 F. 2d 659, 662 (C.A. 
4, 1952). 

Moreover, the trial court here appears to have had an 
erroneous idea of what constitutes “compulsion" justify¬ 
ing exclusion of evidence of a particular sale. The need 
for money, i.e., economic compulsion, which is present to 
a greater or lesser extent in every sale is not enough. Nor 
is the mere fact that there is court approval of a sale, as 
for example a trustee's sale or a guardian's sale, ground for 
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its exclusion (cf. Jt. App. 49-50). The court so held in the 
5139.5 Acres case as to a sale under court proceedings by 
a widow who had to have money stating that these “were 
matters going to the weight and not the admissibility of 
the testimony. Dickinson v. United States, 4 Cir., 154 F. 
2d 642; United States v. Ham, S Cir., 187 F. 2d 265: United 
States v. Becktold, 8 Cir., 129 F. 2d 473; Thornton v. Bir¬ 
mingham, 250 Ala. 651, 35 So. 2d 545, 7 A.L.R. 2d 773: 
18 Am. Jur. 351. The sale under order of court was not 
a forced sale under mortgage or execution but a sale 
which, under the provisions of a will, required judicial 
approval. As said by Judge Woodbury in Baetjer v. United 
States, 1 Cir., 143 F. 2d 391, 397, ‘Only sales on foreclosure 
and similar forced transactions not on the open market 
are without probative force as a matter of law. The mo¬ 
tivation behind other transactions can be shown, but only 
as affecting weight, not admissibility.’ ” The Baetjer 
case further recognized that sales are presumptively ad¬ 
missible saying, “If the sales were not what they appear 
to have been, transactions at arms’ length, that is a matter 
for cross-examination or rebuttal evidence.” Accord 
United States v. Meyer, 113 F. 2d 387, 397 (C.A. 7, 1940), 
certiorari denied, 311 U.S. 706. In rejecting an argument 
that sales evidence was inadmissible because no proof of 
similarity had been given the Court of Appeals for the 
Eighth Circuit said: “Any dissimilarity went to the weight 
of the testimony, not to its admissibility.” Bamming Real 
Estate Co. v. United States, 122 F. 2d 892, 895 (1941). 

E. The rulings below cannot be sustained by reference to 
discretion of the trial court or on procedural grounds: In 
the interests of expedition of trials and of preventing de¬ 
lays and confusion resulting from excursion into collateral 
matters, trial judges necessarily have to exclude cumulative 
evidence as to comparable sales and to exclude evidence 
of particular sales which are too dissimilar as a matter of 
physical characteristics, location or time to be of any as¬ 
sistance in reaching the true value of the property. Courts 
do not, however, have a free choice whether to admit or 
exclude comparable sales evidence or to impose general 
limitations upon such evidence. In the present case, the 
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evidence was excluded because of the court’s view of 
the law and not in the exercise of its discretion with 
regard to the facts of the particular sales which were 
considered by the experts. The colloquy at this trial and at 
earlier trials makes this fact clear and shows that the ruling 
was founded on the supposed conflict between the 5139.5 
Acres decision and the other cases in the line {supra, p. 7) 
and the Hannan case (Jt. App. 37). This fact becomes even 
clearer when regard is had to the fact that the same rulings 
were made in District of Columbia Redevelopment Land 
Agency v. 61 Parcels of Land, etc., No. 13,144, now pending 
before this Court. Here again the 5139.5 Acres case pre¬ 
sented precisely the same situation where the court, in re¬ 
versing the judgment, said: “While the admission of testi¬ 
mony of this sort was a matter very largely within the sound 
discretion of the trial judge, the exclusion here rested, not 
upon a sound exercise of that discretion, but upon an erro¬ 
neous application of the hearsay and best evidence rules. 
The witness within reasonable bounds should have been 
allowed to give the jury the facts upon which his opinion 
as to value was based * * 

It cannot reasonably be argued that since the Agency 
invoked the rule of the Ilannan case during direct examina¬ 
tion of appellee’s witness (Jt. App. 26), it waived any 
objections to the rulings of the court excluding evidence 
of prices of comparable sales. The technicality of ex¬ 
ception to rulings upon evidence has been abolished (Rule 
46, F.R.C.P.) and it is necessary simply to make clear 
the action which the party desires the court to take. It is 
perfectly clear from the discussion of the court in this 
case (Jt. App. 37), especially when vievred in the light 
of the record in the companion case (No. 13,144) tried 
two months earlier, that the court understood the Agency’s 
position, that it knew there had been no waiver thereof, 
and that the Agency was required to try the case under 
the procedure demanded by the court’s ruling until it 
should be reversed. And, in fact, the Agency invoked the 
Hannan case, not with respect to comparable sales gen¬ 
erally, but with respect to a sale to a party possessing the 
power of eminent domain (Jt. App. 25-26). 


F. The court’s error was highly prejudicial to appel¬ 
lant: —Counsel for the church took the position in his open¬ 
ing statement that, from the nature of this property valua¬ 
tion could not be approached from the standpoint of capi¬ 
talization of rent or income, that there were no sales in¬ 
dicating market value (Jt. App. 24), and that the only 
approach possible was cost of reproduction. The parties' 
evidence on this approach varied widely for the reason, 
among others, that appellee contended that no deprecia¬ 
tion should be deducted from this 62-year-old church in 
determining cost of reproduction (Jt. App. 58-59). In this 
situation, it was especially important to have available 
the facts as to sales of church properties reasonably com¬ 
parable as to physical attributes, time of sale, etc. Al¬ 
though it has at times been said that the application of 
the concept of market value involves a guess by informed 
persons, “that guess must have a rational foundation.” 
Westchester County Parle Commission v. United States, 
143 F. 2d 688, 692' (C.A. 2, 1944), certiorari denied, 323 
U.S. 726. When sales are sparse, the requirements of com¬ 
parability are necessarily relaxed so as to permit the ad¬ 
mission of sales considerably removed geographically. 
United States v. Toronto Nar. Co.. 338 U.S. 396, 402 (1949), 
or of sales which normally would be considered remote in 
time, e.g., United States v. Becktold Co., 129 F. 2d 473, 
479 (C.A. 8, 1942), sale 14 years prior to the taking: Chap¬ 
man v. United States, 169 F. 2d 641, 644-645 (C.A. 10,1948), 
certiorari denied, 335 U.S. 860, eight years prior to the 
taking; Dickinson v. United States, 154 F. 2d 642, 643 (C.A. 
4, 1946), six years prior to the taking. In the present 
case the sales of other church properties within a few 
years of the taking would be very significant in weighing 
the opinions presented by the parties and, being actual 
transactions, would constitute unbiased objective criteria. 

Conformance to the district court’s requirement that af¬ 
firmative proof be given that there was no compulsion, 
which is hard enough when individuals are parties to the 
transactions, would be extremely difficult if not impossible 
when churches are concerned. Governing bodies such as 
a board of deacons and sometimes an entire congregation 
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are required to approve a sale of church property. An in¬ 
vestigation of the reasons those individuals approved the 
sale would be impossible. Recognizing this fact, the court 
below was compelled to depart from the logic of its hearsay 
objection when the purpose of the trustees in a particular 
sale were considered (Jt. App. 46). 

The limitations upon admission of evidence as to com¬ 
parable sales were important in another respect. The repro¬ 
duction process requires valuation of the land as if it were 
vacant. Appraisers for the Agency considered sales of 
vacant lands in the vicinity in this connection, but were 
prohibited under the trial court’s ruling from stating the 
prices of them (Jt. App. 31, 32, 33, 53). Admission of the 
evidence in both of these particulars would, we believe, have 
substantially affected the jury’s verdict. It certainly cannot 
be said that there would have been no effect. “An erroneous 
ruling which relates to the substantial rights of a party is 
ground for reversal unless it affirmatively appears from 
the whole record that it was not prejudicial.” [Italics by 
the court]. McCandless v. United States, 298 U.S. 342, 
347 (1936). 

II 

The Instructions to the Jury Were Erroneous Because They 

Appealed to the Emotions 

“In an eminent domain proceeding, the vital issue—and 
generally the only issue—is that of just compensation.” 
McCandless v. United States, 298 U.S. 342, 348 (1936). In 
N. Y. Central R. R. Co. v. Johnson, 279 U.S. 310, 318 (1929), 
the court summarized the fundamental principle of all jury 
trials as follows: 

The state, -whose interest it is the duty of court and 
counsel alike to uphold, is concerned that every litiga¬ 
tion be fairly and impartially conducted and that ver¬ 
dicts of juries be rendered only on the issues made by the 
pleadings and the evidence. The public interest re¬ 
quires that the court of its owm motion, as is its power 
and duty, protect suitors in their right to a verdict 
uninfluenced by the appeals of counsel to passion or 
prejudice. 
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Thus, in the present case, the sole issue was the value of 
the property taken, it was, of course, a material fact 
that this was church property and notation of this fact 
would, of course, be entirely appropriate. However, the 
district court’s instructions to the jury stated as follows 
(Jt. App. 60-62): 

You will approach the problem, therefore, with a 
clear understanding that the work in which the plain¬ 
tiff is engaged is a commendable public enterprise to 
keep our Nation’s Capital modern, wholesome, and 
beautiful. 

It is not only our Nation’s Capital, today it is one 
of the most important cities in the world because of 
our nation’s importance and influence it must set 
proper standards for our way of life. 

This is a Christian nation. While state and church 
are separate, each has need of the other. 

The greatest historians of our day, such as Dawson 
and Toynbee, have proclaimed that our civilization 
which we are striving so desperately to preserve in the 
world today, against the horrible challenge that is as¬ 
serted against it, is Christian civilization. It was officers 
and missionaries of the Christian church that brought 
Europe up out of the Dark Ages and established what 
is now known as Western Civilization. 

For hundreds of years the judges and clerks of the 
courts that established our common law and Anglo- 
American jurisprudence were ministers of the church. 
The black robes which judges wear today are a remin¬ 
der that the judges in earliest times were Christian 
churchmen. Through them and through their doctrine 
the government itself is under God and the law. And 
our sacred rights and privileges were established. 

In speaking of Christianity this Court is not refer¬ 
ring to any denomination, nor indeed to any super¬ 
natural or transcendental religious doctrine. The Court 
is referring to the historic fact that Christian principles 
were infused into the fundamental law which is the 
basis of our form of government. 
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It is quite right and necessary for us to remind our¬ 
selves from time to time of these facts. The blessings 
of our free institutions can not be maintained if we 
abandon the inculcation of the principles upon which 
they are founded. 

The need of the Christian church as a whole and the 
need of the individual units in the various communi¬ 
ties must be borne in mind. 

This is said at this time, gentlemen of the jury, 
merely to inform the jury that they must give fair 
and adequate consideration to the defendant owner in 
this case, in accordance with the instructions of the 
Court as to the law. 

The jury is engaged in an intellectual process and 
must determine the questions submitted in accordance 
with the facts and the law without consideration of 
sentiment or emotion. 

These extended comments were entirely irrelevant to 
any issue properly before the jury. They could only have 
the effect of appealing to the emotions and inclining the 
jury to return a large verdict. This is far removed from 
the guiding criterion that compensation must be just to the 
public as well as to the owner of the property taken. Bau¬ 
man v. Ross, 167 U.S. 548, 574 (1897). 

We doubt if anyone would contend that such an argu¬ 
ment to the jury would have been permissible. It cannot 
be justified simply because instead it was contained in the 
court’s instructions to the jury. Nor can this be explained 
as the ex tempore expressions induced by the enthusiasm 
of the moment. It was contained in the written instructions 
to which exception was taken before they were delivered 
(Jt. App. 64). And, in these circumstances, the brief 
admonition that the jury should base its judgment on the 
facts “without consideration of sentiment or emotion” (Jt. 
App. 62), cannot, we submit, cure the error of the inten¬ 
tional appeal to the sympathy of the jury as to the “need 
of the Christian church” (Jt. App. 61). 
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CONCLUSION 


For the foregoing reasons it is submitted that the judg¬ 
ment should be reversed for a new trial. 


Respectfully, 


April 1956 


Perry \V. Morton, 

Assistant Attorney General. 
Roger P. Marquis, 

Attorney, Department of Justice , 
Washington , D. C. 
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APPENDIX 

[Tr. 43] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

(Holding a Condemnation Court) 

District Court Docket No. 2-55. 

District of Columbia Redevelopment Land Agency, 

PLAINTIFF 


VS. 

47 Parcels of Land in Squares 538 and 583, in the District 
of Columbia, Angela Brosnan, et al., and Unknown 
Owners, defendants 


Washington, D. C., 
Tuesday, December 6,1955. 

The above-entitled matter came on for further hearing 
before the Honorable Robert N. Wilkin, District Court 
Judge, and a condemnation jury composed as follows: 
George B. Furman, Jr., Thomas K. Zevely, Thomas M. 
Hind, Wallace Savage, and Oliver B. Cassell; with alternate 
jurors Adrian D. Waring and Arthur C. Johnson, in Court¬ 
room No. 14, United States Court House, Third Street and 
Constitution Avenue, Northwest, Washington, D. C., com¬ 
mencing at 11 o’clock a.m., on Tuesday, the 6th day of 
December, 1955. 

[Tr. 44] 

Appearances : 

On behalf of the plaintiff: Ralph A. Ricketts, Esq., John 
C. Donohue, Esq., J. Brown, Esq. 

On behalf of the defendant: John L. Laskey, Esq. 

• • • • • 
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[Tr. '51] 

Opening Statement by Counsel fob Defendant 

• • • • • 

Now, the evidence to be considered by you in connection 
with the charge to be given by the Court will show that one 
of [Tr. 52] the special qualities of this property is that it 
has no market value, as we customarily consider that term; 
that because of its special nature and the special nature of 
other structures, they are not normally bartered on the 
marts of exchange; and because of that lack, we do not 
have what is, as I said, customarily known as market value. 

• • • • * 

[Tr. 64] 

Q. Now, prior to the time when the property was [Tr. 65] 
beginning to be vacated, did the location of the Church 
continue to have value in connection with serving the com¬ 
munity in which it was? A. Oh, definitely. 

Q. Could you explain to us briefly what the nature of that 
service was? A. Well, the service to the community, the 
functional advantages in Zion Church are those of worship. 
There is a unit of worship. There is the unit of education, 
unit of fellowship and community need, and we have that 
entire playground space all around the Church, which we 
used in the community, in our ministry to it. 

Q. Now, Reverend Edwards, with regard to the physical 
property of the Church buildings, have you been able, 
from your observation and life in the Church, to observe 
the adequacy of those facilities for your needs? A. The 
services were adequate to us in the existing present and in 
any foreseeable future that we had. 

• • • • • 

[Tr. 205] 

Thomas B. Sandoz, called as a witness by counsel for de¬ 
fendant, and having first been duly sworn, took the stand, 
and was examined and testified as follows: 

Direct Examination 

• • • • • 
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[Tr. 206] 

Q. What is your occupation? A. Real estate. General 
real estate business, appraising properties, property man¬ 
agement. 

Q. How long have you been engaged in that business in 
the District of Columbia? A. 29 years. 

• • • • • 

Q. Mr. Sandoz, can you state, based upon your experi¬ 
ence, whether or not there was in the District of Columbia, 
on June 21, 1955, what could be stated as recognized by the 
real estate business, as the market value of a church? A. I 
don’t think so. 

Q. Will you explain that answer, please, sir. A. Well, 
I think in order to create a market value, there must be 
considerably more activity in that line and more supply and 
more demand, to create a market. 

• • • • • 


[Tr. 212] 

Q. Did I understand you correctly on direct examination, 
that you had comparable sales? A. Yes. 

Q. Back of your valuation of $3 a square foot? A. Yes, 
sir. I said I used comparable sales. 

Q. Used comparable sales? A. In arriving at that, yes. 

Q. Where are those comparable sales located? [Tr. 213] 
A. Well, one is the second property east of the alley on F 
Street, the address is 325 F Street. 

Q. Just a minute. Would you point out to me where that 
is on the board here? A. Lot 810. 

Q. Lot 810? Just a minute. 

Mr. Ricketts: If your Honor please, I object to his 
testifying to anything concerning Parcel 9, for this reason, 
—I mean Parcel 7. That is in the present case in condemna¬ 
tion, and- 

The Court : He is only answering the questions that you 
are asking, Mr. Ricketts. 
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Mr. Ricketts: Yes, I realize that. I am anticipating 
somewhat. 

By Mr. Ricketts : 

Q. Is it a prior sale to this condemnation proceeding? 
A. Yes. 

Q. When was it? A. In 1951. 

Q. January 1951? A. Yes, sir. 

Q. Do you have personal knowledge of this transaction? 
A. Well, I didn’t negotiate the sale myself; no sir. But the 
information I have is a matter of record, and was obtained 
through the District, Lawyers and Washington Title- 

[Tr. 214] 

Mr. Ricketts: If your Honor please, I am going to invoke 
the rule in the Hannan case here. 

Mr. Laskey: I didn’t hear that. 

Mr. Ricketts: I am going to invoke the Hannan case. 
The Court: If you don’t ask the question, he won’t have 
to answer it. 

The Witness : It is a matter of record. 

• • • • • 

[Tr. 260] 

William H. Harps, called as a witness by counsel for 
plaintiff, and having first been duly sworn, took the stand, 
was examined, and testified as follows: 

Direct examination. 

Mr. Ricketts : If Your Honor please, would it be possible 
to give Mr. Harps an opportunity to look over the Defend¬ 
ant’s Exhibit, that schedule of costs which Mr. Scharf 
prepared? 

The Court: Yes. You may show him the exhibit, or a 
copy of it. 

The Court : Do you want him to become- 

Mr. Ricketts: —familiar with it, yes, sir. 
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By Mr. Ricketts : 

Q. Will you state your full name ? A. William H. Harps. 

Q. And your address? [Tr. 261] A. 1614 Allison Street 
N.W., Washington, D. C. 

Q. What is your occupation? A. I am a real estate 
broker, Vice President of the John R. Pinkett, Inc., in 
charge of property management and appraising. Our office 
is located at 1302 New Jersey Avenue, N.W. 

• * • • • 


[Tr. 271] 

A. My final estimate of value for the whole church prop¬ 
erty, land and both buildings, is $192,000. 

Mr. Laskey: What was that? 

The Witness: $192,000. 

By Mr. Ricketts : 

Q. Now, how did you break it down? [Tr. 272] A. Land 
value $23,500. That reflects a unit cost of $1.68 per square 
foot evened out. 

Q. How do you justify $1.68 per square foot for the land? 
A. I justified it on the basis of comparable sales in the 
neighborhood, similarly zoned. Also I used as a test the 
listing price of ground that we had for sale in our own 
office which we attempted to sell, which incidentally was 
subsequently sold. 

Q. You have those comparable sales with you? A. Yes, 
sir. 

Q. And are you prepared to testify on those comparable 
sales should you be asked? A. I am. 

Q. Are you familiar with any previous sales, any prior 
sales to June the 21st, 1955, as to lot 801? A. Let me check 
a minute, sir. Would you mind giving me the address of 
that? I don’t have them filed by lot and square number. 

Q. 325 F Street, Southwest. A. Let me see. Was that a 
frame or brick dwelling on there? 

Q. It was brick. A. Yes, sir. I have for that property, 
325 F Street, Southwest. 
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[Tr. 273] 

Q. Yes, or lot 801 in square 538? A. I have more than 
one sale. There were three or four. 

Q. On that same piece of property? A. Oh, yes. 

Q. Do you have a record of the sale of July, 1951, Stevens 
to Hensler? A. July, 1951, or July 1950? 

Q. July, 1951, it has been testified to. A. No, sir. It 
wasn’t sold then. The property was sold the final time in 
1950 to Sergeant White, who just settled with the govern¬ 
ment yesterday. 

Q. Does your record show what that sale was? A. The 
one to Hensler? 

Q. Yes. Do you show a sale to Hensler? A. Yes. 

Q. When was that? A. Acquired by Mary J. Hensler 
from James Stevens, May the 25th, 1950. You want me to 
give the price ? 

Q. Wait a minute. You have it as of May the 25th, 1950? 
A. Yes. We didn’t go to court on the case; the case was 
settled- 

Mr. Laskey: I object to any reference to other proceed¬ 
ings. 

The Court: Sustained. 

[Tr. 274] 

By Mr. Ricketts : 

Q. Directing your attention to that sale from Stevens 
to Hensler, do you think that was a comparable land value 
to the subject land property? A. What do you mean, the 
land value? That was an improved piece of property. 

Q. Could you, from the records that are in the District 
of Columbia, and the records that you might have available, 
would you separate the land and the building and give a 
value on the land? A. I could, but I hardly do it. I mean 
I could do that. 

Q. Is that the customary practice? A. No, sir; that is 
called extracting the land. It is done sometimes, but that 
is a procedure that is fought with all kinds of errors that 
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might creep in. When a person buys a house it is for a 
home. No one ever bought a land and building. They buy 
a piece of property to live in. This was a good piece of 
property that had just been remodeled. At the time, the 
house had hot water heating system. The Areola Furnace 
hadn’t been in there three months. Electricity had been 
put in. It had a three-piece bath, one of the very few 
houses in southwest with that; also cabinet sink, gas hot 
water heater. I went all through the house. I know the 
property very well. This was a six-room house, two story. 

Q. Would it be possible to break down the land value 
[Tr. 275] on that lot 801 to a figure that would be compara¬ 
ble to the subject property? A. I could break it down, but 
the figure I did break down was much less than the value 
I put on the ground here. I had on the ground there $1,300, 
which gave it $1.20 a square foot. And generally, in ap¬ 
praising those small residential sites, we don’t put a square 
foot basis on them because you can’t. You appraise it as a 
site for a residence. You know a builder who is going to 
buy a certain site to build a residence will pay so much for 
it. When a residence runs 16 feet or less it is pretty hard 
to say it is worth so much a square foot, because you 
can build just one thing, a single family row house, or two 
family flat on it—two things you can put on it. A builder 
will pay just so much for it and no more, because they 
can’t come out on the rent if they do. 

Q. In your expert opinion, if you knew it was testified 
that the value of that land was $2.00- 

Mr. Laskey: If the Court please, this again is obviously 
a form of question to which objection has been sustained. 

The Court: Sustained. 

Bv Mr. Bicketts : 

mt 

Q. Mr. Harps, are you familiar with a sale on First and 
C Streets, Southwest, lot 809? Are you familiar with the 
sale there? A. Well, there I need to get the square number. 
I am [Tr. 276] familiar with all sales in square 635 and 
south of 635. I have the records. 
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Q. Are you familiar with the sale at First and C Street, 
Southwest, in square 635? A. I am familiar with all of the 
sales in square 635. 

Q. Which occurred in 1954? A. Yes, sir. 

Q. What do your records show, or can you testify con¬ 
cerning that? A. I can’t testify to that because those rec¬ 
ords—I didn ’t feel the National Towers Assembly would 
be needed. It is in the trunk of my car in the parking lot 
across the street where I have all the sales in Southwest. I 
can go get them. 

Q. So, such a sale indicated here, you do not think com¬ 
parable? A. No indeed. In that property you are talking 
about was within a block and a half of the Capitol, close to 
the Horticulture Museum. It was an assembly of an entire 
city block. As a matter of fact, the National Towers, In¬ 
corporated, assembled two city blocks, one a triangle block 
south of square 635, the other one was odd shaped site in 
635. Both of them were north of the railroad. Both of them 
were within a block of Government buildings. Both of them 
are within the Capitol Hill Restoration area, which is 
just like the Georgetown [Tr. 277] restoration area. It is 
an entirely different thing from across Virginia avenue. 
It is just absolutely no comparison. As a matter of fact, 
the Assembly of the National Towers, when asked why on 
earth did they pay so much for it, said “I can restore 
these-” 

Mr. Laskey: I object. 

The Court: We are going too far afield from this particu¬ 
lar plot. 

The Witness: I just happened to know so much about 
that. 


By Mr. Ricketts : 

Q. You have comparables to the subject properties, land 
values, have you not? A. I think I have. 

Q. Will you describe a couple of them? 

Mr. Laskey: Are you asking the witness to enter a de¬ 
scription, including prices? 


Mr. Ricketts : No, I will not ask for prices. 

Mr. Laskey: Just identifying the property? 

Mr. Ricketts: Yes. 

Mr. Laskey: Will you explain that to him then? 

Mr. Ricketts: I will ask him the price, but not at this 
time, and you can make your objection then. 

By Mr. Ricketts: 

Q. I just want you to describe the comparables without 
any mentioning of prices. [Tr. 278] A. All right, sir. 
Number one property located at 489 C Street, Southwest, 
being lot 807, in square 429, zoned residential C, 60-C. It 
was level, on grade, had all utilities, rear alley, paved 
street, row brick exposure; across the street from DGS 
Warehouse, which was zoned second commercial. Dimen¬ 
sions 17.3 frontage by 127 feet in depth, containing 2,(146 
square feet. I consider this highly comparable from the 
point of view of being a site of extreme depth such as the 
subject site, a site that was adjacent to second commercial 
zoning, such as is subject site. This was a vacant piece of 
ground. It was sold May, 1950, by Emma Sheev to Edwin 
Shelton. Now, another sale- 

Q. Just a moment, Mr. Harps. Before you go any fur¬ 
ther and before you answer this question, give counsel on 
the other side an opportunity to object. 

Mr. Laskey: May I question him about the sale first? 

The Court: You may. 

By Mr. Laskey: 

Q. Did you participate in the sale? A. No, sir. 

Q. Did you know either parties to the sale? A. Yes, sir. 

Q. Your answer was “no?” A. Yes, sir; I knew one of 
the parties. 

[Tr. 279] 

Q. You do? A. I know them now. I did not know 
them at the time of sale. 

Q. Do you know the circumstances of either of the parties 
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at the time of the sale? A. I know considerable about the 
circumstances of the buyer and why he bought it and what 
he was trying to do. 

Q. Do you know anything about the circumstances of the 
seller? A. Can’t say that I do, sir. 

Q. Thank you. That’s all. 

Mr. Ricketts: Now, don’t answer this question until a 
ruling is made. The comparable you just testified to, what 
did that sell for? 

Mr. Laskey : I object. 

The Court: Sustained. 

Mr. Ricketts: Now, you can answer. 

The Court: No, I said the objection was sustained. 

Mr. Ricketts: Oh, I’m sorry. Now, you have another 
comparable? 

The Witness: Yes. Property located at 112 Canal Street, 
Southwest. This is on the south side of the Canal, being lot 
828, in square 580. 

By Mr. Ricketts : 

Q. Where is that comparable? [Tr. 280] A. It is level, 
on grade, has all utilities; no alley, but paved streets, boule¬ 
vard type street in front, poor exposure with condemnable 
brick dwellings on both sides; zoned residential 60-C; di¬ 
mensions 36 by 92, containing 2,391 square feet, narrowing 
to the rear. The usable depth, I would say of it was about 
70 feet. This was a rather old sale, sold in April 1948, by 
Micheal Walsh to Carl Hardy. This piece of property was 
one of the few unimproved pieces of property I could find. 
There weren’t many any where as a matter of fact. It is 
listed here as example of vacant ground. I’m not going to 
give the price. But I would like to say, if I may- 

Mr. Laskey : I object to a voluntary statement by the wit¬ 
ness that is not responsive to the question. 

The Witness: I’m not going to state the price at all. I 
will quit on that particular piece of property. 

Mr. Ricketts : Mr. Harps, before you go on, are you pre- 
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pared to tell the price on the piece of property yon just 
testified tot 

The Witness: Yes. 

Mr. Ricketts: Now, don’t answer the question until coun¬ 
sel can state an objection. What is the price of that prop¬ 
erty? 

Mr. Laskey : I request examination. 

The Court : You may proceed. 

[Tr. 281] 

By Mr. Laskey : 

Q. You stated the names of the parties to the April, 194S 
sale as being Micheal Walsh, I think. I didn’t get the 
second name. A. Carl J. Hardy. 

Q. Carl J. Hardy? A. Yes. 

Q. Did you know the parties to that sale? A. I know 
Micheal Walsh. 

Q. Did you know him at that time? A. I have known 
him for a number of years. 

Q. Did you know’ Carl J. Hardy? A. No, sir. 

Q. Did you know’ the circumstances of the seller at the 
time of the sale? A. No, sir. 

Q. Did you know’ the circumstances of the buyer at the 
time of the sale ? A. I tried to find out and could not. 

Q. I object to the question then. 

The Court: Sustained. 

Mr. Ricketts : If your Honor please, my purpose in pro¬ 
ceeding this way is to save time. When the jury is dis¬ 
missed w’e w^ould like to be heard of that. 

The Court : Very well. 

[Tr. 282] 

Bv Mr. Ricketts : 

Q. And you state that you have many more comparables 
w’hich you are ready to testify to if called upon, is that 
correct? A. Yes. I have in addition- 

Mr. Laskey : I think that question has been answered. 
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By Mr. Ricketts : 

Q. Now, Mr. Harps, you have testified as to the land 
value. Will you now testify to the value of the buildings? 

• • • • • 


[Tr. 285] 

Proceedings 

(Counsel met with the Court, in the Courts chambers, 
and at 11:35 o’clock, a.m., the reporter was summoned to 
the Court’s chambers, where the following proceedings were 
had and recorded:) 

Mr. Brown : I will make it as brief as possible. 

I would like to state for the record in this case the Gov¬ 
ernment’s objection to the ruling of the Court yesterday 
afternoon, excluding from the evidence testimony as to 
comparable sales which the Government sought to intro¬ 
duce through its expert witnesses. 

The Government relies principally on the case of the 
United States versus Certain acres of land in Aiken and 
Barnwell Counties, South Carolina, Fourth Circuit, and the 
case decided in December 1952, and I would like to read one 
or two excerpts from that case. 

[Tr. 286] 

Mr. Laskey: What is the citation? 

Mr. Brown: I don’t have the citation. I can obtain it 
for you later. 

The opinion recites: 

“One of the witnesses for the Government who had 
testified as an expert was asked as to sales of similar 
lands in the community near the time of the condemna¬ 
tion which he had taken into consideration in arriving 
at his estimate of value. • • • This testimony was ex¬ 
cluded because the records were not produced or the 
persons who had participated in the sales called as 
witnesses. This, we think, was error. While the ad¬ 
mission of testimony of this sort was a matter very 
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largely within the sound discretion of the trial judge, 
the exclusion here rested, not upon a sound exercise of 
that discretion, but upon an erroneous application of 
the hearsay and best evidence rules. The witness 
within reasonable bounds should have been allowed to 
give the jury the facts upon which his opinion as to 
value was based; and it would unduly hamper the pro¬ 
duction of such testimony and needlessly prolong the 
trial to require that the sales be proved with the par¬ 
ticularity that would be necessary in suits to enforce 
the contracts relating thereto. The hearsay and best 
evidence rules are [Tr. 2871 important, but they should 
not be applied to prevent an expert witness giving in a 
reasonable way the basis of his opinion. * • •” 

“ Cases can readily be imagined where the Court in 
its discretion should exclude evidence of this sort be¬ 
cause of remoteness in time of the sales or because the 
property sold was not similar to that being valued, but 
it should ordinarily not be excluded under the hearsay 
or best evidence rules. If the expert has made careful 
inquiry into the facts, he should be allowed to give 
them as the basis of the opinion he has expressed. If 
he had not made careful inquiry, this will be developed 
on cross-examination and will weaken or destroy the 
value of the opinion. Ordinarily evidence as to facts 
of this sort given by an expert as the basis of his opin¬ 
ion as to value comes with a sufficient guaranty of 
trustworthiness to justify the relaxation of the hearsay 
and best evidence rules.’’ 

Now, the Fourth Circuit case has been expressly adopted 
by the Court in the Fifth Circuit, in the case of Interna¬ 
tional Paper Company vs. the United States. That case, 
decided on November 23rd, 1955, just some three weeks 
ago, is not yet reported. 

Mr. Laskey: November 23, 1955, Fifth Circuit? 

[Tr. 288] 

Mr. Brown : Fifth Circuit, that’s correct. And the Court, 
in its opinion, specifically adopted the rule by Judge Parker 
in the South Carolina case. 
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I am not going into any other case, but the Tenth Circuit 
has held to the same facts, in the H. & H. Supply Company 
vs. U. S., 194 Fed. 2d. 533. 

The Eighth Circuit has held the identical rule in the 
Hamming Real Estate Company vs. U. S. case. 

The Government contends that where four Circuit Courts 
have ruled that evidence of comparable sales should be ad¬ 
mitted, and only one Circuit Court has ruled to the con¬ 
trary, which is the case in Massachusetts, in the First 
Circuit, that this Court, being a Federal Court, in the 
absence of a ruling by the local United States Court of 
Appeals, should adopt what has now become a federal rule. 

The only case that we have been able to find in the Dis¬ 
trict of Columbia which would appear to cover this point 
is the Hannan vs. U. S. case, and we contend that that case 
is not as broad as it has been contended to be. 

We feel we can show that in the record of the Hannan 
case, comparable sales were introduced by both the Govern¬ 
ment and property owners, and without objection on either 
side, and that the only cases, the only sales, rather, that 
were involved in that case which were objected to and 
excluded were sales made to the condemning authority, to 
the War [Tr. 289] Department, in that case. 

We feel that the reason for that is this: If an expert 
witness is testifying to a sale between individuals or be¬ 
tween a real estate company or corporation and an individ¬ 
ual, there is a presumption that that is a free and willing 
sale. If it can be shown by the opposition that it was a sale 
at foreclosure or tax sale, then clearly it would not be 
admissible, but we contend that where sales to the United 
States, the condemning authority, under threat of con¬ 
demnation, are concerned, that there is a contrary pre¬ 
sumption, namely, that the property owner would not have 
sold the property to the Government were it not for the 
threat of condemnation. 

We contend that that type of sale is not a market sale 
and would not, therefore, have any bearing on fair market 
value. 

But as to sales generally, we feel that a witness should 
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be allowed to state the basis of his value that he places on 
the property, and it is well known that the comparable 
sales method is one of the best approaches to value, leading 
to fair market value; and fair market value, in turn, is a 
very valuable guide in arriving at just compensation. 

So I will state for the record that the Government objects 
to the ruling of the Court yesterday, for the reasons stated. 
I believe that is alL 

Mr. Laskey : I think it should be- 

[Tr. 290] 

The Court : Very well. 

Mr. Laskey: It should be shown that the basis of the 
objection which has not been met by argument of Govern¬ 
ment counsel, does not ask a repudiation of the rule in the 
cited cases. The basis of the objection was that under the 
practice followed in this jurisdiction, to permit the pre¬ 
liminary voir dire examination of the witnesses to bring 
out the full facts of the sale being offered as a comparable, 
affirmatively showed in this case that the witness did not 
know the circumstances of the particular sales being of¬ 
fered, and that the very test of market value in the applied 
cases was not supplied by the Government, in that there 
was no showing that the sales were free and voluntary on 
the part of both the owner and purchaser. 

Further, although that was the main basis of the objec¬ 
tion, I think the evidence offered failed to show compara¬ 
bility of the particular properties to the subject property. 

Mr. Brown: We will contend, your Honor, that the testi¬ 
mony of the expert witness did establish comparability, 
and that the burden is not upon the party offering the evi¬ 
dence to establish or to relate the circumstances behind the 
sale, that it is presumed to be free and voluntary, unless 
the contrary can be shown by the opposition, and that per¬ 
sonal knowledge is not an important element wrhere an 
expert is testifying as to these sales. 

[Tr. 291] 

The Court: The Court’s ruling is based upon the decision 
of the Court of Appeals of this District. 





The witness in this case testified that his opinion was 
based upon comparative sales, and he was allowed to testify 
as to the properties upon which he based his opinion. 

Wheh he was asked as to the price paid, then counsel for 
the property owner asked for permission to examine the 
witness, and when the witness said that he did not know 
one of the parties, or the conditions, the Court felt that his 
further testimony would be in violation of the rule estab¬ 
lished by the Court of Appeals. 

I should name the case there. 

Mr. Laskey: I should, also. 

Mr. Brown : That case is Hannan versus U. S., 131 Fed. 
2d, 441. 

Mr. Bicketts: It is the one we have had with us all the 
time. 

Mr. Brown: We have relied upon it a great deal, too; but 
we feel that the price goes to the essence of the usefulness 
of the sale. That is our position. And that he should be 
allowed to so testify. 

That is all I have, your Honor, unless someone else has 
something. 

The Court: All right. 

Are you ready to proceed? 

[Tr. 292] 

Mr. Ricketts: Yes, sir. 

Mr. Brown: Thank you very much, your Honor. 

The Court: Yes. 

• • • • • 

[Tr. 319] 

William H. Harps, having been previously duly sworn, 
took the stand, and was examined and testified further as 
follows: 

Direct Examination (Resumed). 

By Mr. Ricketts : 

Q. Mr. Harps, what else did you do besides ascertain the 
cost of reproduction of this church? A. I based my evalua- 
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tion, sir, mainly on the cost approach. The depreciated cost 
of the property, that is, the building, plus the land. How¬ 
ever, I investaged [sic] a number of sales, recent sales, of 
churches merely to determine whether there was a market in 
churches. 

I found out there appeared to have been a market in 
churches due to the population shifts in the District of 
Columbia. At about the time of the appraisal I got an 
exclusive [Tr. 320] listing on a church. The church that 
was highly comparable to the subject. Had about the same 
number of cubic feet. Matter of fact, it had about 270,000 
cubic feet. It had a ground floor area of 5,101 square feet. 
All stone building, detached, located in nearby northeast. 
It had steam heat, flow pressure steam heat, with a new 
gas-fired boiler in it. It had a tower 124 feet high, stone 
tower. It had a seating capacity in the auditorium of 537 
persons. And in the balcony of 204. Fifty in the choir. 
Nearly 800 people. 

The interior trim was oak and white pine. It had oak 
pews. As a matter of fact it was very similar on the in¬ 
side to the subject church. From the pictures of the two, 
you could hardly distinguish one from the other from the 
inside pictures. 

The building was located on a lot much smaller than sub¬ 
ject, but it was triangularly shaped, located at 6th and 
Maryland Avenue, Northeast. The church fronts right on 
the park. C Street is on one side, Maryland avenue is on 
the north side. This is the Eastern Presbyterian Church. 
This church, as I said, I had listed just about the time of 
the appraisal. It was a conditional exclusive listing pro¬ 
vided that Pinkett had exclusive listing unless a person who 
had been working on it sold it to the party they were 
trying to sell it to before we came into the picture. 

The fact that I represented the sellers, I knew why they 
were selling, wherein I didn’t give it much weight with 
relation [Tr. 321] to subject property. It did influence me 
to believe that when I finished my appraisal I was on 
reasonably sound ground. The church was subsequently 
sold by this other broker. 
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Q. Mr. Harps, when that church was listed in your of¬ 
fice, or sometime thereafter, did you take photographs of 
that church? A. Yes. 

Q. I hand you two photographs and ask you to look 
at those photographs. A. I took them. 

Q. Are they pictures of the church you are now talking 
about, the Eastern Presbyterian Church? A. Yes. 

Q. Where did you take those? A. I took these two 
yesterday morning. 

Mr. Ricketts: Will you mark these as Plaintiff’s Ex¬ 
hibits 5 and 6, 

The Clerk: Four and Five. 

Mr. Ricketts: Four and five? All right. 

(The photographs referred to were marked Plaintiff’s 
Exhibits 4 and 5 for identification.) 

Mr. Ricketts : Now, Your Honor, I wish to offer these in 
evidence. 

Mr. Laskey: I object, if the Court please. We wish to 
state the basis of the objection. I don’t think the docu¬ 
ments, themselves, if Your Honor cares to observe them, 
support the [Tr. 322] contention stated by the witness of 
comparability. We have no supporting evidence as to the 
circumstances at the time of the sale. I may be incorrect 
in this, but I thought I understood the witness to say 
the congregation had moved away from the area. 

The Witness: No, I didn’t say that. I said there was a 
market in churches because of the shifting population in 
general. 

Mr. Laskey: Oh. Might I ask the witness one or two 
questions then? 

The Court: You may. 

Bv Mr. Laskey: 

Q. Isn’t it a fact that the congregation of this church 
had moved away from the area in which the church was 
located? A. No, sir. Not that I know. I will put it that 
way. That wasn’t the reason they listed it. 


Q. They didn’t tell you that was the reason? A. No, 
they didn’t tell me that. 

Q. You don’t know whether or not that is the fact? A. 
I can’t say that was the fact. 

Q. You can’t say it was not a fact? A. Either way. 

Q. Wasn’t there a streetcar line near that church? A. 
Right in front of it. 

[Tr. 323] 

Q. Right in front. Do you know whether or not that was 
a disturbing element to the congregation? A. No, I don’t. 

Q. You don’t know whether it was or not? A. No. 

Q. Are you a churchman? A. Yes. 

Q. What denomination? A. Episcopal. 

Q. Would you consider that the noise of the streetcars 
passing immediately in front of your church would be a 
disturbance? A. Frankly, I never thought about it be¬ 
fore. There is no streetcar in front of my church and 
consequently, I have never thought of it. It is on 15th 
street, Saint Luke’s. There is heavy traffic out there 
though. 

Q. This is stone rather than brick construction? A. 
Solid stone. 

Q. And it is not a Baptist Church? A. No, sir; Pres¬ 
byterian. 

Q. It is a fact, is it not, with your experience in churches 
that there are certain unique factors incorporated into the 
structure of various churches because of the needs of that 
particular denomination? A. Yes. 

[Tr. 324] 

Q. Baptist denomination believes in emersion baptism? 
A. Right. 

Q. Does Presbyterian? A. No. 

Mr. Ricketts: I don’t think that is in line with his ob¬ 
jection; what he things about churches and what other 
churches do. 

The Court: He is asking questions to enable the Court 
to rule upon the pertinence of applicability. 
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Mr. Ricketts: You mean as to his comparable! 

The Court: Yes. He has answered the question. 

By Mr. Laskey: 

Q. Other than the fact that this building is constructed 
of stone and the subject building is constructed of brick, 
there are other structural differences, are there not? A. 
There are no other significant differences, other than the 
fact- 

Q. Would you mind stating the differences rather than 
characterizing them as significant or insignificant? A. 
All right. Eastern Presbyterian has a Bryant gas fur¬ 
nace, installed in 1950 in it. Subject has a stoker and 
coal-fired cast iron boiler. Eastern Presbyterian has a 
solid stone tower going 124 feet in the air with a negligible 
type point on top rather than the steeple. Subject has a 
brick steeple base, or belfry with a steeple on the top. 

[Tr. 325] 

Q. How about the basement? A. Eastern Presbyterian 
has a basement. 

Q. That is below ground level? A. That is below the 
grade level. Subject has a ground floor that is on grade 
level. That is a factor in favor of Eastern Presbyterian. 

Q. Would you just stick to the factual differences rather 
than characterizing them? A. Stick to the facts? 

Q. Yes, please. A. Well, what I was going to say- 

Q. The question calls for the differences in the struc¬ 
tures only? A. I see. I told you the differences. 

The Court : Let me interrupt just a moment. Do counsel 
for the plaintiff expect to offer other evidence as to this 
sale? 

Mr. Ricketts: Yes, we do, Your Honor. We will have a 
witness who handled the transaction and who will testify 
as to the price. 

Mr. Laskey: I think we will have to hear that witness 
before we can pass on the admissibility of this exhibit. 

The Court: Do you wish to offer more from this wit¬ 
ness? 


Mr. Ricketts: No, other than to identify those photo¬ 
graphs. 

The Court: If that is all that was being offered, and in 
[Tr. 326] view of his statement that he just considered this 
church as substantiating for evaluation he would put on 
the other building, the Court would be inclined to admit 
these, but since the objection is still being insisted on, the 
Court will wait and hear the other testimony. 

Mr. Ricketts: Now, may this witness step down. Your 
Honor, and I will introduce the other witness at this time? 

The Court: Yes, you may. 

(The witness left the stand.) 

The Court : One thing I will say to counsel that bothers 
the Court, is this contention there ever is a market for 
churches. Suppose we spend some time on this matter. 
Isn’t it just one separate sale? Is there ever a market for 
church buildings in the usual sense? 

Mr. Ricketts: Not in the usual sense, but there might be. 
Your Honor, at the present time in the District of Colum¬ 
bia, a market for them. I could think of manv churches 
that are being sold at this time. Not in this area per¬ 
haps, but in other areas. As the witness stated, because 
of the displacement of population. 

The Court: Very well. I will have to rule as the ques¬ 
tions are raised. But it seems to the Court that churches 
are so individual, so distinctive, and the needs and re¬ 
quirements for their purposes, each is different from every 
other in so many ways that I doubt whether it is worth¬ 
while to spend much [Tr. 327] time with it . 

Mr. Ricketts: I am not going to spend any further 
time than this one example. 

The Court: Very well. 

Mr. Ricketts : Call Mr. Scott. 

Thereupon 

James E. Scott, called as a witness by counsel for plain¬ 
tiff, and having first been duly sworn, took the stand, was 
examined, and testified as follows: 
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Direct examination. 

By Mr. Ricketts : 

Q. Will you state your full name, please? A. James E. 
Scott. 

Q. And your occupation? A. I am a real estate broker 
at 711 Florida Avenue, Northwest, Washington, D. C. 

Q. Did there come a time when you handled the sale of 
a church located at 6th and Maryland avenue, Southeast? 
A. Yes, there did. 

Q. Will you tell the Court and Jury the facts relating 
to that sale? 

Mr. Laskey: Will you specify what facts you mean, Mr. 
Ricketts? I am sure you are not asking the price at this 
point? 

[Tr. 328] 

Mr. Ricketts: Not at this point. 

By Mr. Ricketts: 

Q. Will you state to the Court and Jury who the par¬ 
ties were to this sale? A. The sellers of this church were 
the Eastern Presbyterian Church; the purchasers, New 
Mount Zion Baptist Church. They are both existing 
congregations in the city of Washington. 

Q. And -what part did you take in this transaction? A. 
Our office sold for the Eastern Presbyterian Church, to 
Mount Zion Baptist Church, this property located at 6th 
and Maryland avenue, Northeast, Washington, D. C. 

Q. And in what capacity? A. As the broker. 

Q. And do you know the price that was paid for this 
property? 

Mb. Laskey: Don’t state the price, please. 

The Court: Do you know the price? 

The Witness: Yes, I do. 

The Court: Don’t state it. 

Mr. Ricketts: Of course he knows the price. He was 


there and transacted this business. Will you state what 
that price was? 

Mr. Laskey: I object. I can elaborate on it 

The Court : You may examine the -witness. Mr. Ricketts, 
I [Tr. 329] merely said to the witness what I did because 
I wanted to caution him not to state the price until we 
had heard from counsel. 

By Mr. Laskey: 

Q. When was this church first listed with your office? 
A. This church was listed with our office on July the 9th, 
if I recall correctly. Let me check that and I will be 
accurate. It was listed July 9th, 1955. 

Q. Had you been engaged, or had you any prior expe¬ 
rience or knowledge of the desire of the congregation or 
the organization to sell prior to that time? A. Yes, I had. 

Q. Are you a member of the congregation? A. I am not. 

Q. Were you a member of the buyer congregation ? A. 
No, I am not. 

Q. How did you acquire the knowledge prior to the event 
of its listing? A. Through one of the salesmen in onr 
office who had contact with the Minister of Eastern Pres¬ 
byterian Church. 

Q. You, yourself, had no contact? A. My contact came 
at the time of the procurement of the listing. 

Q. And the information which you obtained as to events 
prior to that listing came from an associate or broker 
in your office? [Tr. 330] A. A saleman under me; a licensed 
salesman. 

Q. Did you have any personal knowledge of the loca¬ 
tion of the center of population of the congregation of the 
selling church? A. Did I have or do I have? 

Q. Did you? A. I did not. 

Q. At the time of listing? A. That’s right. 

Q. What was the date of sale? The listing was July 9th. 
A. November 2nd, 1955 was the date of sale. 
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Mr. Laskey: I object without further enquiry, if the 
Court please, on the ground that the evidence of the price 
in this case would serve no proper purpose in determining 
the value of the subject property. The evidence shows the 
structures are quite dissimilar. There is no showing of 
any circumstances from which we could acquire a general 
knowledge which would be applicable in this case, and as 
Your Honor has pointed out, there is nothing to establish, 
and as the evidence now stands, there is positive evidence 
to establish there is not a market in churches as such. 
This could only go to market value, and I submit the price 
would not be significant. 

The Court: Do you know why the church was being 
offered for sale? 

The Witness: Only what the trustees of the church told 
[Tr. 331] me. Do you wish me to state that? 

The Court: You may. 

The Witness: The trustees of the church told me that 
because of the change of population in that area they 
wanted a new church and therefore they were offering this 
church for sale. 

The Court: The Court will overrule the objection. The 
witness may answer the question as to price. But the 
Court will caution the jury to consider it carefully in 
light of all the circumstances that have been developed 
here, and in light of the charge which the Court will give 
to you later before you consider the case. You may answer. 

The Witness: Now, wiiat was the question? 

The Court: The price paid for the church. 

The Witness: The price paid for the property was 
$160,000. 

The Court: Anything else of this witness? 

Mr. Laskey: No. 

Mr. Ricketts: That’s all; thank you, Mr. Scott. 

(The witness left the stand.) 

The Court: And the Court will now admit in evidence 
those pictures, so the jury may see the building. 


(The photographs referred to, marked Plaintiff’s Ex¬ 
hibits 4 and 5 for identification, were received in evidence.) 

The Court : You may proceed. 

[Tr. 346] 

Raymond T. Brown, called as a witness by counsel for 
plaintiff, and having first been duly sworn, took the stand, 
was examined, and testified as follows: 

Direct examination. 

By Mr. Ricketts: 

Q. Will you please state your full name? A. Raymond 
T. Brown. 

Q. Your occupation? A. Real Estate Broker. 

Q. In the District of Columbia? A. Yes. 

Q. How long have you been in that business? A. About 
25 years. 

Q. Did there come a time when you purchased lots a, 
b, c, in 804, in Square 583? A. Yes, I did. 

Q. Who did you purchase it from? A. Joseph Fitzgerald 
was the broker in the case. Must have been some sort of 
an estate. There are a number of sellers in this instance, 
all by the name of Fitzgerald. 

Q. That paper you are refreshing your mind on, is 
that a settlement sheet? A. Yes, I have a settlement sheet 
here. 

Q. That settlement sheet indicates that it was taken in 
[Tr. 347] some name other than your own, does it not? 
A. Yes, it does. 

Q. And then it was subsequently put on the records 
of the Recorder of Deeds of the District of Columbia in 
your name? A. That’s right. 

Q. How much money did you pay for those lots? Ex¬ 
cuse me. I will withdraw that question for a second. Was 
that unimproved property? A. There were two very old 
houses on the property; two very old frames which we 
subsequently tore down. 
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Q. After you purchased this property, did you subse¬ 
quently build on it? A. Yes, we did. 

Q. You, yourself, built? A. I did. 

Q. Were you present at the settlement of this trans¬ 
action? A. Yes, I was. 

Q. Before you answer this question, I want a ruling 
from the Court, so don’t reply right away. What is the 
amount of money that you paid for—or first, excuse me. 
What was the date of purchase? A. March 24, 1950; date 
of settlement was June 30th, 1950. 

Q. Now, don’t answer this question until you are given 
word from the Court. What did you pay for this property? 

Mr. Laskey : I object, if the Court please. May I enquire 
[Tr. 348] of the witness? 

The Court: Yes, you may. 

By Mr. Laskey: 

Q. Was this purchase for your own account? A. Yes. 

Q. As an investment? A. Well, yes. We had in mind 
building before we purchased the property. 

Q. Now, the sellers, as you say, appear from that settle¬ 
ment sheet to be a number of them? A. Yes, that is right. 

Q. How many? A. Five names appear on here. Joseph 
Fitzgerald, Theresa Fitzgerald, Catherine Fitzgerald, John 
D. Fitzgerald. 

Q. Do you know whether they were residents of the 
District of Columbia? A. Yes, so far as I know they were. 

Q. Did you know them individually? A. Yes, I am 
fairly well acquainted with the family. 

Q. I think you mentioned something about it being an 
estate, or an estate was involved? A. Well, I thought pos¬ 
sibly it was when I first looked at this. But that was just 
a guess. I don’t know, there are five names on the sale. 

Q. That might indicate the fact it was a sale by an [Tr. 
349] estate, to settle an estate- 

Mr. Ricketts: I object to that question. How would he 
have knowledge of whether or not it was an estate? 
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The Court: If he isn’t he will say so. 

Mr. Ricketts: He already said he didn’t know. 

The Court: You may answer. 

The Witness: It looks like a piece of property that 
probably was left to these people by their parents and had 
never been divided. 

By Mr. Laskey: 

Q. They, themselves, didn’t live in the propertv, did thev? 
A. No. 

Q. The property itself was not susceptible to being di¬ 
vided into five equal parts, was it? A. No, I shouldn’t 
think it would have been. There was some vacant ground, 
and then two small dilapidated houses. 

Q. They had some value, did they not? A. Well, we 
wrote off that value. As I said, we bought the property 
simply for the ground. 

Q. They had a value though ? A. Probably did have some 
value. 

Q. And you wrote it off? A. Yes. They were renting 
for maybe $15 a month, or something. But we asked the 
tenants to move and tore down the property and we put 
up five small modern buildings there. 

[Tr. 350] 

Q. Who did you deal with in the sale? Did you deal 
through a broker? A. Yes, I did. 

Q. The broker have that property listed? A. I imagine 
so. 

Q. You have no personal knowledge as to why the 
property was listed for sale, do you? A. No, I couldn’t 
really go into that; I really don’t recall. 

Q. Thank you. 

Mr. Laskey : I object to the testimony of the price. 

The Court: Is there anything in those papers before 
you that indicates it was inherited property? Do they 
sign as heirs? 

The Witness: No, they do not; they sign as owners. 
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What lead me to believe it might have been an estate in 
the first place was the number of signatures that appeared. 

The Court: Is there nothing else other than that? 

The Witness: Nothing else. I think these people all 
own this property outright in their own name. They are 
all brothers and sisters. 

The Court: There was no Court order? 

The Witness: No, nothing of that sort. 

The Court: The Court will allow him to testify. And 
the Court will again caution the jury. The purpose of 
this is to [Tr. 351] bear upon market value of land in that 
community as of June 21st, 1955. And the Court will 
give you further instructions that this witness may answer 
as to what was paid for that land. 

Mr. Ricketts: If Your Honor please, before he states the 
price, may I ask him one more question? 

The Court: You may. 

Mr. Ricketts: Mr. Brown, do you know what the cost per 
square foot was for this property? 

Mr. Laskey: If the Court please, I submit that wuuld 
be a mathematical computation. 

Mr. Ricketts: I am just trying to help the Court and 
Jury. Tf you want me to calculate it, I will be glad to. 
What is the total price? 

Mr. Laskey : I would like to have in the record something 
to establish that, Mr. Ricketts. 

The Court: Yes, let him tell the price paid first. 

Mr. Ricketts: What was the price paid, Mr. Brown? 

The Witness: Well, the actual price that we paid was 

$ 8 , 200 . 

The Court: Was it a cash or deferred payment? 

The Witness: It was cash payment, Your Honor. 

Mr. Ricketts: From your records that you have before 
you, and your knowledge of this transaction, can you tell 
the Court [Tr. 352] and Jury what the square foot amount 
was you paid for this property? 

The Witness: Well, the area of the ground involved was 
8,470 feet, approximately. And the price was $8,200, so 


it would be something just under a dollar a foot. I hadn't 
figured that out before. 

Mr. Ricketts: That’s all. 

Cross examination. 

By Mr. Laskey: 

Q. I think I asked you in preliminary examination, Mr. 
Brown, not since you have given the price though, that you 
did purchase that property for an investment? A. Yes. 

Q. In other words, you thought at that price it was a 
good bargain? A. I did. 

Q. Thank you; that’s all. 

Mr. Ricketts: May I ask one more question to identify 
this property from this plat? 

The Court: Yes. 

Redirect examination. 

By Mr. Ricketts: 

Q. The lots and squares have already been called off. 
1 am identifying them on the plat. Is this the property to 
which you are testifying? (Indicating on plat.) [Tr. 353] 
A. Yes, sir. 

The Court : Give me those numbers again. 

Mr. Ricketts: Lots a, b, c, 804, in square 583. That's all, 
thank you, Mr. Brown. 

• • • • • 


[Tr. 391] 

William M. Throckmorton, called as a witness by coun¬ 
sel for plaintiff, and having first been duly sworn, took 
the stand, was examined, and testified as follows: 

Direct examination. 

By Mr. Ricketts: 

Q. Will you state your full name, please? A. William 
M. Throckmorton. 
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Q. What is your occupation? A. General real estate 
broker and appraisor. 

Q. How long have you been so engaged? A. Since 1922. 
Q. You have a business in the District of Columbia? A. 
My office is at 201 Investment Building. 

• • • • • 


[Tr. 393] 

Q. What did you do, Mr. Throckmorton, to make such 
an appraisal? A. Well, I first made a personal inspection 
of the property, one of several. I did the necessary things 
to measure the property, to figure the contents of it, to 
arrive at the physical evaluation of it. 

In addition to that, I investigated and found as many 
sales of other churches as I could possibly locate, which I 
found several. And which I have here with me. 

I am prepared to state where they are and the price, if 
I am asked to do so. I also investigated and verified land 
sales in and around the entire neighborhood where this 
property is located as well as all of Southwest Washing¬ 
ton, which I have approximately a couple hundred sales 
of property, and which I am prepared to testify on and 
state the value of same if I am permitted to do so. 

• • • • • 


[Tr. 397] 

Q. Now, directing your attention to the land, how many 
square feet in the land? A. 14,145. 

Q. What value did you place per square foot? A. One 
dollar and half per square foot. 

Q. What is the total value of the land? A. $21,217. 

Q. I believe you testified before that you arrived at that 
value by comparable land in the area, and you are pre¬ 
pared to testify to that if you are called upon? A. Yes, 
comparable sales in the area of which I have knowledge. 

• • • • • 
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[Tr. 401] 

Q. Mr. Throckmorton, as of June 21, 1955, do you have 
any knowledge whether or not there was a market for 
churches in the city of Washington? A. Yes, sir. 

Q. Was there a market? A. Yes, sir. 

Q. How much of a market was there? A. Well now, I 
would know how much. As I said, I investigated several 
sales of churches and found out that they were available 
and were being sold. What percentage of the market I 
couldn’t answer that. 

w • • • • 


[Tr. 402] 

Q. Directing your attention to square 583, lots A, B, 
and C, and 804, which is in the present taking in this case, 
are you familiar with any sale of that property prior to 
the taking? A. Yes, sir. 

Q. Will you state when that sale occurred? A. It was 
approximately August, 1950. I have a record here, Mr. 
Ricketts, in these papers, but that was the approximate date 
of it. 

Q. You are familiar with that sale? [Tr. 403] A. Yes, I 
have the complete record of it here. 

Q. Did you consider that value in that land in determin¬ 
ing your present evaluation of the land? A. Couldn’t help 
but consider it. It was within a half a block of it and 
entirely comparable in every way to this land. 

Q. Do you know what that property sold for? Don’t 
tell the price. A. Certainly I know what it sold for. 

Q. That was in evidence yesterday, so I just want to 
determine whether you considered it comparable property. 

Now, Mr. Throckmorton, you testified that you used 
considerable sales as comparable in arriving at your value 
of the land in the subject property? A. Yes. 

Q. Do you have any idea how many? A. Fifteen or 
twenty. 
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Q. Would you have any idea of the approximate dates? 
A. Well, I have got all the dates in my book here. 

Q. What is the range there? They range from what? 
A. I can give you the years they range from. From ap¬ 
proximately 1948 to 1953, during that time. 

Q. And you are prepared to give the prices of all? A. 
I am prepared to give the exact dates and prices. 

Q. Are you also prepared to give the sales of churches? 
A. Yes, I am. 

[Tr. 404] 

Q. You are prepared to give the prices of those sales? 
A. Prices and dates of sale. 

Q. How many of these church sales did you consider 
in arriving at your value? A. I think I have five or six 
here, Mr. Ricketts. 

Q. Five or six. Directing your attention to parcel 7, 
which is lot 810 in square 583, which is involved in this 
taking, are you acquainted with a sale in 1952 of that 
property ? A. Yes, sir. 

Q. Could you describe what that property contains, that 
is, does it contain a building on it? A. Yes, sir; it con¬ 
tains a row frame shingled building. 

Q. In your experience as a real estate man and appraisor, 
could you separate that property and evaluate the land 
per square foot? Is that feasible? A. In this particular case, 
no. You only separate your improvements and evaluate 
your land separately where you think, or where you know 
and are sure the land value has more value vacant than 
it -would have with improvements on it. If the improve¬ 
ments are of such nature as being too valuable or too usable 
to be discarded, when then you appraise it as a whole, that 
is, the land plus the improvements which you assign a 
value to the improvements, and the value to that land being 
used. I In other words, if it is improved by a house that is 
too [Tr. 405] useful to discard, you treat that land entirely 
on a residential evaluation. It wouldn’t do any good to 
give it a first commercial value because the first commer¬ 
cial of the land minus the house wouldn’t be worth as much 
as the two combined. 


I 
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Q. By the way, Mr. Throckmorton, I don’t think any 
witness has yet testified in this case as to the zoning of 
subject property. A. It is residential B. 

Q. Now, going back to this parcel 7, do you know what 
that sold for in 1952? A. Yes, sir. 

Q. You may name a price in this case, because it has al¬ 
ready been stated by the owner. I am speaking now of 
the sale in 1952. A. In 1952- 

Mr. Laskey: Mr. Ricketts, if he is going to repeat the 
price already in evidence, we can agree on that, instead 
of waiting for him to find it in his papers. 

By Mr. Ricketts: 

Q. Mr. Throckmorton, it has been stated that the sale 
price was $7,000. Now, the question I want to ask you, 
did you consider the question property comparable to sub¬ 
ject property? A. No. In no sense of the word. That 
was a single family residence. 

Q. Will you explain why you didn’t consider it? [Tr. 406] 
A. I wouldn’t think that would need any explanation. What 
comparability is there to a single family small house and 
a church? That goes without speaking. 

Q. That is your answer? A. Yes. 

Mr. Ricketts: You may examine, Mr. Laskey. 

Cross examination. 

Bv Mr. Laskey: 

Q. Mr. Throckmorton, you are not a cost estimator, are 
you? 

* • • • • 

[Tr. 407] 

Q. On June 21st, 1955, what was the market price per 
cubic foot for churches in the District of Columbia? A. 
The market price per cubic foot for churches? 

Q. Yes. A. I don’t know whether there was such a thing . 
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Q. Probably wasn’t, was there? A. Probably wasn’t; 
that’s correct. 

• • • • • 

[Tr. 445] 

The Court: Members of the Jury, you have heard the 
evidence; you have viewed the property; you have heard 
the arguments of counsel; you yet have to hear the instruc¬ 
tions of the Court as to the law applicable. 

Counsel have been brief and direct in their argument 
and if you are not weary I will give you the charge now. 
I can give it, I think, within twenty minutes. And then the 
case will be with vou. 

w 

If any of you wish a brief recess please feel free to ask 
for it, or indicate it, and we will take a recess. If not, I will 
proceed. 

At the outset, let me express the gratitude of this Court 
and this community for your services. You have been 
prompt in attendance and diligent and attentive. 

Jury service is often inconvenient and often entails sac¬ 
rifices. But it is an honored service and one of the high¬ 
est duties of citizenship. Those who perform the service 
well are entitled to the gratitude of their fellow citizens. 

The administration of justice is one of the highest of 
worldly occupations. This action originally involved many 
parcels of land. To many of the other parcels, the com¬ 
pensation to be paid has been agreed to by parties and 
their attorneys. There were certain other parcels as to 
which no agreement or settlement was made, but no 
appearances were made in Court, and [Tr. 446] no plead¬ 
ings filed by the owners or anyone representing them. 
As to those parcels the allegations in the complaint are 
determined to be true and are approved by the Court. 
The amount which the government has deposited in the 
Registry of the Court was just compensation for such prop¬ 
erty and is determined to be just compensation. 

After the present controversy regarding the church prop¬ 
erty has been determined, the Court will give you instruc¬ 
tions to return a directed verdict regarding the proper- 
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i ties as to which there was agreement and regarding the 
property as to which there was no appearance. That can 
be taken care of quickly after you have returned your 
! verdict regarding the church property. 

The only parcel as to which there has been a controversy 
i regarding the compensation to be paid is parcel 5, on 
which stands the Zion Baptist Church. 

It is now the duty of the Court to give you instructions 
! as to how you shall proceed to determine just compensa¬ 
tion regarding that parcel. 

You are instructed that the law has established the fair 
market value as the test of just compensation whenever 
fair market value can be determined. The value of the 
property must be determined as of June 21, 1955, the date 
when the property was taken by the plaintiff. It must be 
determined also as if no proceedings for condemnation 
had been instituted. [Tr. 447] That is, you must deter¬ 
mine the value of the property as it was without regard 
to the proceedings of the Redevelopment Land Agents. 
The action of the plaintiff regarding condemnation must 
not be considered by you as enhancing or decreasing the 
normal value. 

By fair market value we mean what the property would 
sell for in cash or terms equivalent to cash when offered 
for sale by one who is informed and who is willing but who 
is not obliged to sell, and purchased by one who is informed 
and who desires, but is not obliged to buy it, buy the prop- 
i erty. It must be a free sale. In other words, a forced 
sale is not evidence of market value. 

Now, as to church buildings. It is conceded that there 
is no market value in the sense in which that term is gen¬ 
erally used as we use the term for wheat or steel or other 
' regular commodities. Church buildings are specially de¬ 
signed for special needs and circumstances and are not 
generally dealt with in the open market. You therefore will 
i have to determine just compensation for the church build¬ 
ing, mainly by other considerations. 

While considering market value the Court instructs you 
that there was evidence as to market value of the land 
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on which the church building stood. In determining land 
value you will consider the testimony of the witnesses as 
well as your own judgement based upon your view of the 
property. 

[Tr. 448] 

In determining the fair market value you will consider 
the most advantageous use to which the land could be put. 
The testimony was undisputed that the best use of such 
a parcel of land as number five, would be the use to which 
it was then subjected. That is, a site for a church, or 
one witness at least said as a site for an apartment house 
or a building, providing multiple dwellings in accordance 
with the zoning regulations. 

The testimony of the witnesses as to land, just land, 
range from $21,217 to $42,450. The jury shall not con¬ 
sider for any purpose the assessment for taxation upon 
the property, nor shall they acquire information regard¬ 
ing its value for taxation, or any other comparable prop¬ 
erty. 

Now, as to the evaluation of the church building. The 
Court instructs you that the parties are agreed as to the 
fair value of the pipe organ in the building. That agreed 
evaluation is $30,000. As to the value of the rest of the 
building, the Court instructs you that you will have to 
consider the testimony of the witnesses and your own 
observation. 

The witnesses that you heard based their evaluation of 
the building upon estimates as to cost of reproduction or 
reconstruction. Some of the witnesses also said they took 
into consideration comparable sales. It is proper for you 
to consider costs of reconstruction less such deductions 
as you determine should be made for depreciation. 

While the evidence revealed that the building is old in 
[Tr. 449] years, it also revealed that the building has 
been well maintained, is in a good state of preservation 
and is adequate for the needs of the congregation of the 
church that used it. 

There are general rules or guides for determination of 
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depreciation and you have heard witnesses testify as to 
i what they thought was fair in the circumstances. You 
will consider the age of the building, its use, how well 
| it has been maintained, and its prospective future use¬ 
fulness. 

You will determine in your own judgment what rate, if 
i any, should be applied and in that connection you will con¬ 
sider the nature and the purpose of the building. A church 
' building does not have as severe use as a factory or a busi¬ 
ness building. And to some extent, according to some of 
the testimony that you heard, a church building may in¬ 
crease in value with age. It becomes to some extent a 
hallowed shrine or community landmark. 

While you are not to base your determination of the 
value on sentimental consideration, it is proper for you to 
give heed to the use, purpose, and character of the build¬ 
ing, together with all other considerations. 

The Constitution of the United States requires that just 
compensation be paid for property taken for public use. 

! Just compensation within the meaning of the Constitution 
i is the equivalent in money of the property taken whereby 
i the owner is put in as good a position financially as he 
i would have occupied if the property had not been taken. 

[Tr. 450] 

Just compensation is sometimes referred to by the Courts 
as damages. In that sense, the amount to be awarded 
i corresponds to the loss which the property owner has suf- 
1 fered from the taking of the property. The public im- 
' provement when determined to be worth what the cost 
is, that cost should be borne by the whole community and 
1 not unduly by the property owners affected by it. 

One witness testified as to the price paid for another 
church property in a different part of the city. Such evi¬ 
dence was admitted as tending to show a market value. 

* You will consider all the circumstances of such property 
and why it was sold and whether it proves or tends to prove 
a market value. And then you must remember that sales 
of comparable property are only indications of market 
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value, and market value, if established, is only one means 
of determining just compensation for the loss suffered. 

The authority of the plaintiff to take the property and 
the propriety of the purpose for which it has been taken 
have been determined by proper authority, and have been 
conceded by counsel for the property owner. 

You will not, therefore, entertain any feelings against 
the plaintiff because it took the church property. The 
plaintiff was exercising its authority under the law and 
performing the duty for which it was created. 

[Tr. 451] 

On the other hand, you will not entertain any feeling 
against the officers of the church because they have asked 
for a determination in court of the fair value of the prop¬ 
erty taken. 

The defendant is not here opposing the Redevelopment 
of the city. It is merely asking that the Court fix the 
amount to be paid to it as just compensation for its prop¬ 
erty. 

The parties, plaintiff and defendant, are here by legal 
right. And they stand on complete equality in this court. 
It is the obligation of the Court to act justly and impar¬ 
tially in determining the differences between them. It is 
regrettable that the parties could not arrive at an agree¬ 
ment as to compensation. It is natural to expect that 
officers of a just government and officers of a Christian 
church should be able to agree as to the value of real 
estate. If they cannot agree, however, then it is proper for 
them to do what they have done, that is submit their con¬ 
troversy to the courts of law for determination. 

In this connection the Court is glad to be able to inform 
the jury that counsel in the case were anxious and diligent 
in their efforts to bring about a settlement. And the Court 
commends them for such efforts. And the Court further 
commends them for their diligent efforts to make a fair 
presentation of all the facts in law involved in the trial. 

You will approach the problem, therefore, with a clear 
understanding [Tr. 452] that the work in which the plain- 


tiff is engaged is a commendable public enterprise to keep 
our Nation’s Capital modern, wholesome, and beautiful. 

It is not only our Nation’s Capital, today it is one of 
the most important cities in the world because of our na¬ 
tion’s importance and influence it must set proper stand¬ 
ards for our way of life. 

This is a Christian nation. While state and church are 
separate, each has need of the other. 

The greatest historians of our day, such as Dawson and 
Toynbee, have proclaimed that our civilization which we 
are striving so desperately to preserve in the world today, 
against the horrible challenge that is asserted against it, 
is Christian civilization. It was officers and missionaries of 
the Christian church that brought Europe up out of the 
Dark Ages and established what is now known as Western 
Civilization. 

For hundreds of years the judges and clerks of the 
courts that established our common law and Anglo-Ameri¬ 
can jurisprudence were ministers of the church. The black 
robes which judges wear today are a reminder that the 
judges in earliest times were Christian churchmen. Through 
them and through their doctrine the government itself 
is under God and the law. And our sacred rights and 
privileges were established. 

In speaking of Christianity this Court is not referring to 
any denomination, nor indeed to any supernatural or tran¬ 
scendental [Tr. 453] religious doctrine. The Court is re¬ 
ferring to the historic fact that Christian principles were 
infused into the fundamental law which is the basis of 
our form of government. 

It is quite right and necessary for us to remind ourselves 
from time to time of these facts. The blessings of our 
free institutions can not be maintained if we abandon the 
inculcation of the principles upon which they are founded. 

The need of the Christian church as a whole and the 
need of the individual units in the various communities 
must be borne in mind. 

This is said at this time, gentlemen of the jury, merely 
to inform the jury that they must give fair and adequate 
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consideration to the defendant owner in this case, in accord¬ 
ance with the instructions of the Court as to the law. 

The jury is engaged in an intellectual process and must 
determine the questions submitted in accordance with the 
facts and the law without consideration of sentiment or 
emotion. 

As to the law applicable to the case, members of the jury, 
vou will heed what the Court has told vou and I will be 

•> i 

responsible for that. As to the facts, you are the sole 
judges. The jury are the sole judges to the credibility of 
the witnesses and the weight to be given to their testimony. 

In weighing the evidence of witnesses, you have the right 
to consider their intelligence, their appearance on the 
witness stand, their apparent candor and fairness in giving 
their [Tr. 454] testimony or the want of such candor and 
fairness; their interest, if any, in the result of these pro¬ 
ceedings, the probability or improbability of their testi¬ 
mony, their knowledge or want of knowledge, the nature, 
character and extent of their experience, if any, and from 
these and other facts and circumstances in evidence, you 
will determine the weight you will give to the testimony 
of each of the witnesses who have appeared before you. 

The exhibits will be with you in the jury room and you 
will give them the consideration which you deem them 
worthy. A form of verdict has been prepared for you and 
it must be signed by at least three of your number. You 
will choose one of your members as foreman and when you 
have arrived at a verdict you will bring it into court. 

Your verdict must be your considered judgement and 
conclusion. You should not merely average the different 
evaluations of the witnesses, nor are you justified in strik¬ 
ing an average of your own differences of opinion. 

You must arrive at an amount which all, or at least 
the majority of your number believe conscientiously is the 
just compensation to which the property owner is entitled. 

Now, I will tell the two alternate jurors that their serv¬ 
ices are at an end and they may be excused. 

Mr. Ricketts: If Your Honor please, may these two 
jurors sign the vouchers before they leave? 


63 


tTr. 455] 

The Court: Yes. Now, there is one other thing I wish 
to say to the five jurors before they retire. It is not quite 
3 o’clock, and I have presumed that you wish to go and 
consider the case and try to dispose of the case today. 
The Court wishes you to have an opportunity, and hopes 
you will make a good effort to do so. But the Court wishes 
you to know that if after you discuss it you feel you really 
want more time, then the Court will expect you to make 
that fact known and the Court will grant more time. 

If you feel that you have to come back Monday for 
further deliberation, feel free to say so and we will adjourn 
proceedings until Monday and we will arrange a time for 
you to come back. But, if you can agree upon a verdict 
-within a reasonable time, bring it into Court. Then I will 
ask Mr. Ricketts that you have the directed verdict ready 
for the jury’s action just as soon as they return. 

Mr. Ricketts: Yes, I have Your Honor. And Mr. Laskey 
has looked at the verdict form. 

Mr. Laskey: And it is satisfactory. 

The Court: Very well. The Marshall will conduct the 
jury to the jury room with the exhibits and Court will be 
in recess until the jury is ready to report. 

(Whereupon, at 2:55 o’clock p.m., the jurors retired to 
the jury room to consider of their verdict, and the Court 
stood in recess subject to the return of the Court.) 

[Tr., Vol. VI, pp. 1-2] 

[caption omitted] 

Washington, D. C. 

Friday, December 9, 1955 

The above-entitled matter came on for further hearing 
before the Honorable Robert N. Wilkin, District Court 
Judge, and a condemnation jury composed as follows: 
George B. Furman, Sr., Thomas K. Zevely, Thomas M. 
Hind, Wallace Savage, Oliver Cassell; with alternate 
jurors Adrian D. Wearing and Arthur C. Johnson, in 
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Courtroom No. 14, United States Court House, Third Street 
and Constitution Avenue, Northwest, Washington, D. C., 
commencing at 12 noon, on Friday, the 9th day of Decem¬ 
ber, 1955. 

Appearances : 

On behalf of the plaintiff: Ralph A. Ricketts, Esq., and 
John C. Donahue, Esq., U.S. Department of Justice. 

On behalf of the defendant: John Laskey, Esq. 

Proceedings in Chambers 

(The following proceedings were had in Chambers, at 
2 o'clock p.m., without the presence and hearing of the 
Jury;) 

Mr. Laskey : Counsel have agreed, Your Honor, that the 
summary sheet with my exhibit, I believe No. 3—anyway, 
that was the computation of cost data, the summary sheet, 
can be corrected to reflect the deletions which were made 
during the course of the trial consisting of the basement 
pews and the item for painting the basement pews. I have 
recomputed the summary and handed a copy to counsel 
and would like—and I understand it is agreeable to 
hand the corrected summary sheet to the jury for use 
with the exhibit. 

Mr. Ricketts: On behalf of the Government, counsel 
would like to take exception to His Honor’s ruling com¬ 
mencing with the first line of the last paragraph on page 
6 and continuing through and ending after the words “sen¬ 
timent and emotion.” 

I think that was the end of that, was it not? 

Mr. Laskey: You said ruling; you meant charge. 

Mr. Ricketts: I meant instructions; I’m sorry, on page 7. 

The Court: You take exception to that whole paragraph? 

Mr. Ricketts: Just to that which I have stated from one 
point on page 6, commencing, “This is a Christian nation,” 
through to page 7, ending, “sentiment and emotion.” 

The Court : Very well. 

(Whereupon, at 2:10 o’clock p.m., counsel left the Court’s 
chambers.) 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA, DISTRICT COURT 
DOCKET NO. 2-55 

District of Columbia Redevelopment Land Agency, 

plaintiff, 

v. 

47 Parcels of Land in Squares 538 and 583 in the District 
of Columbia, Angela Brosnan, et al., and Unknown 
Owners, defendants. 

Judgment (Filed December 13, 1955) 

Upon consideration of the verdict of the jury returned 
herein on December 9, 1955, awarding compensation for 
Parcels 3, 5, 7, 8, 9, 19-A, 23, 28, 31, 41 and 568, 32, 39, 
1 A-31, 214, 215, 216, 218, 569-A, 570, 571-C, A-32, S-l, S-2, 
S-3, S-4, S-5, S-6, S-7, S-8 and S-9, as described in the 
complaint and proceedings in this cause; 

And it further appearing that pursuant to Section 10 
of the Act of March 1, 1929, c. 416 (45 Stat. 1415), the Dis¬ 
trict of Columbia Redevelopment Land Agency, petitioner, 
in this cause did on the 21st day of June 1955, file a 
declaration of taking in this cause in respect of said par¬ 
cels, and did on the same day deposit in the registry of 
the Court for the use of the persons entitled thereto the 
estimated compensation for each of said parcels as stated 
in said declaration of taking, whereby the title to each of 
said parcels became vested in the District of Columbia 
Redevelopment Land Agency in fee simple absolute on June 
21, 1955, 

Whereupon, it is this 13th day of December, 1955, by the 
Court Adjudged, Ordered and Decreed that the awards for 
said parcels and each of them be and the same is hereby 
finallv ratified and confirmed; and 

It Is Further Adjudged and Ordered that the parties 
owning said parcels respectively and entitled to the sums 
awarded by said verdict as just compensation for the same 
have judgment against the District of Columbia Redevelop- 
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ment Land Agency for the amounts of said awards respec¬ 
tively as follows: 


Parcel 

Lot 

Square Award 

Deposit 

Deficiency 

3 

814 

538 

$ 1,800.00 

$ 1,800.00 


5 

33, 34, 812, 813 

538 

290,000.00 

178,000.00 

$112,000.00 

7 

810 

538 

6,000.00 

5,300.00 

700.00 

8 

809 

538 

250.00 

250.00 


9 

808 

538 

1.00 

1.00 


19-A 

852 

538 

1.00 

1.00 


23 

846 

538 

1,250.00 

1,250.00 


28 

861 

538 

14,250.00 

12,150.00 

2,100.00 

31 

864 

5381 




41 | 

834 

538 

15,400.00 

12,450.00 

2,950.00 

568 

819 

583 




32 

841 

538 

9,800.00 

9,800.00 


39 

836 

538 

3,100.00 

3,100.00 


A-31 

Alley 

538 

1.00 

1.00 


214 

845 

583 

4,000.00 

2,250.00 

1,750.00 

215 i 

844 

583 

3,500.00 

1,900.00 

1,600.00 

216 

846 

583 

3,500.00 

1,850.00 

1,650.00 

218 

SOO 

583 

14,200.00 

12,500.00 

1,700.00 

569-A 

817 & 818 

583 

1.00 

1.00 


570 

28 

583 

11,350.00 

11,350.00 


571-C 

814 

583 

9,800.00 

9,800.00 


A-32 

Alley 

583 

1.00 

1.00 


S-l 

Street 

• • • 

1.00 

1.00 


S-2 

Street 


1.00 

1.00 


S-3 

Street 


1.00 

1.00 


S-4 

Street 


1.00 

1.00 


S-5 

Street 


1.00 

1.00 


S-6 

Street 


1.00 

1.00 


S-7 

Street 


1.00 

1.00 


S-8 

Street 


1.00 

1.00 


S-9 

Street 


1.00 

1.00 



And It Is Further Adjudged and Ordered that the 
District of Columbia Redevelopment Land Agency deposit 
into the registry of the Court the difference between the 
amounts of said awards and the amounts deposited with 
the declaration of taking as the estimated just compensation 
for said parcels except as to Parcel 5, and on Parcel 5 
interest at the rate of six per centum per annum on 
$112,000.00 from June 21, 1955, the date of the filing of 
the declaration of taking, to the date of the deposit. 


Presented by: 


(S.) R. N. Wilkin, 

Judge. 


(S.) Ralph A. Ricketts, 

Attorney, 

i Lands Division, Department of Justice 
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QUESTIONS PRESENTED 

In the opinion of counsel for appellees the questions pre¬ 
sented are: 

1. Did the Trial Court abuse its discretion in the two in¬ 
stances in which it rejected testimony as to sales price of 
other properties in the light of the evidence of record re¬ 
garding .those properties. 

2. Can the Government, having invoked the rule estab¬ 
lished by this Court in the case of Hannrn v. United States, 
76 U.S. App. D.C. 118, 131, Fed. 2nd 441, in this and other 
cases now complain of the application of the rule in the 
two instances above referred to. 

3. Even if the Court feels that it would now decide the 
Hannan case differently, should the rule there announced 
be reversed in view of the fact that said rule was pro¬ 
mulgated in 1942, prior to the passage of the legislation 
under which the present taking was accomplished. 

4. Did the Trial Courts charge as a whole properly re¬ 
flect the general and specific principles by which the jury 
should be governed in its deliberations. 
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COUNTER-STATEMENT OF THE CASE 

Counsel for appellees wish to add the following to ap¬ 
pellant’s statement of the case which, except as supple¬ 
mented and modified below, is agreed to: 


2 


As evidenced by the unchallenged statement by the Court 
in its charge to the jury, it was conceded that there is no 
market value for churches in the sense in which that term 
is generally used (Jt. App. 57). 

A total of seven sales were referred to by government 
experts in their testimony (Jt. App. 27-32, 39-51), and of 
these in two instances no question w-as asked as to the 
sales price (Jt. App. 28 and 30), in two instances objec¬ 
tion to the question as to price was sustained (Jt. App. 32 
and 33), in two instances evidence of the price was ad¬ 
mitted over objection (Jt. App. 46 and 50) and in one in¬ 
stance evidence as to price was received without objection 
(Jt. App. 55). In addition to the rule in the Hannan case, 
a second ground of objection was stated, based on the ab¬ 
sence of evidence of comparability of the properties in 
question (Jt. App. 37). The rejected testimony concerned 
one sale in 1950 of a parcel 17.3 feet by 127 feet, contain¬ 
ing 2046 square feet (Jt. App. 31) and one sale in 1948 
of a parcel 36 feet by 92 feet, containing 2391 square feet, 
narrowing to the rear with a usable depth of about 70 
feet (Jt. App. 32). Whereas the subject property was rec¬ 
tangular in shape, had a street frontage of 115.79 feet, a 
depth of 127.17 feet, contained 14,146.07 square feet, and 
in addition to street frontage was bounded to the rear and 
on the east by public alleys (R 208, 9). 

The rule in the Harman case was first invoked by the ap¬ 
pellant (Jt. App. 26) and appellant’s counsel admitted that 
they had relied on it a great deal (Jt. App. 38). 

Except in the seven instances above referred to, the 
record contains no proffer of proof of any prior sales, com¬ 
parable or otherwise. 

SUMMARY OF ARGUMENT 

In the two instances in which the Court rejected evi¬ 
dence of the price at which specific properties were sold 
appellant failed to establish as a preliminary fact that such 
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sales had been made without compulsion, coercion or com¬ 
promise, and the evidence was properly rejected under the 
rule in the case of Hannan v. United States, 76 t\S. App. 
D.C. 118, 131 Fed. 2d 441. Furthermore, contrary to the 
naked statement of appellant’s experts that the properties 
were comparable, their description of the properties demon¬ 
strated non-comparability. 

A rule of practice and procedure such as that announced 
in the Hannan case, supra, which the lower court was re¬ 
quired to follow, should not be rescinded even though the 
Court might now decide the question differently were it one 
of first impression in this District. This is particularly true 
in a situation where the legislation authorizing the ac¬ 
quisition of the subject property was passed by Congress 
subsequent to the announcement of the rule, and without 
any attempt by the Congress to modify the many provisions 
of existing condemnation statutes affecting practice and 
procedure. 

The charge of the Court to the jury was an eminently 
fair and scholarly presentation of the general and specific 
principles -which should govern their deliberations. 

ARGUMENT 

L MISCONCEPTIONS IN APPELLANT'S ARGUMENT 

Preliminarily to the main portion of their argument ap¬ 
pellees wish to refer to a number of fundamental miscon¬ 
ceptions woven into the appellant’s arguments. 

Appellant contends that the Trial Court required that 
the experts must show personal participation in the sales 
relied upon. (App. Brief, p. 4) The Court clearly predi¬ 
cated its ruling on the requirements of the Hannan case 
winch can be satisfied without showing personal participa¬ 
tion by the expert. 

Appellant contends that reversible error w'ould neces¬ 
sarily result from a finding that the rule in the Hannan 
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case, supra, should now be rejected, or from a finding that 
the Trial Court misinterpreted or misapplied said rule in 
the case at bar. This argument ignores the fact that one 
ground of objection was that the appellant’s own evidence 
demonstrated significant differences between the subject 
property and the referral properties, and also ignores the 
principle that a case will not be reversed where evidence 
was properly excluded, even though the wrong reason for 
exclusion might have been assigned therefor. As the Su¬ 
preme Court said in Securities and Exchange Commission 
v. Chenery Corporation, 318 U.S. 80, 88, 87 L. Ed. 626, 633, 
the settled rule is that 

“* * * in reviewing the decision of the lower court, it 
must be affirmed if the result is correct ‘although the 
lower court relied upon a wrong ground or gave a 
wrong reason.’ ” 

Appellant contends that this case involves more than 
two instances of rejection of specific evidence of sales 
prices. Appellant’s brief states that their witnesses were 
prepared to testify as to other sales (App. Brief p. 10); 
that the Trial Court had made similar rulings in other 
cases and particularly in the case now pending in this 
Court as No. 13144 (App. Brief pp. 2 and 14). The record 
shows that other than the general statements alluded to, 
there was no proffer of specific testimony making even a 
preliminary showing as to the nature and admissibility of 
any of this supposed evidence, and it would be grossly 
unfair to these appellees to require them to “shadow box” 
with this chimera. 

IL NARROWNESS OF QUESTION PRESENTED 

A reading of appellant’s brief tends to give the impres¬ 
sion that we are here confronted with the necessity of de¬ 
ciding a broad question of evidence as to the admissibility 
of the sales prices of comparable properties. A reading of 
the record, however, demonstrates that the question pre- 
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sented is the correctness of the Court’s ruling in two in¬ 
stances involving prior sales of other properties. 

As detailed in appellees’ counter-statement of the case, 
the record shows that a total of seven sales were referred 
to by appellant’s experts, and that in two of those in¬ 
stances no question as to the price at which said prop¬ 
erties were sold was even put to the witnesses. In two 
other instances, one of which involved a church property, 
the sales prices were given over objection. There was one 
instance where a sales price was given without objection. 
We are here solely concerned with the two instances in 
which appellees’ objection to the evidence was sustained. 
Both instances involved the appellant’s witness Harps 
(Jt. App. 32, 33). It is quite true that there are a number 
of statements throughout the record, both by the witness 
Harps and the witness Throckmorton, that they were pre¬ 
pared to testify as to sales of other properties including, 
in some instances, sales of churches, but the preliminary 
steps to specifically identify particular sales were not taken. 
No questions were asked to bring out the location, size or 
character of the properties involved. There was no tender 
of proof giving counsel for the appellees the opportunity 
to consider whether he wished to interpose or waive objec¬ 
tion to the evidence, and the Court was not afforded any 
opportunity for a considered ruling. This is particularly 
significant in view of the fact that evidence as to sales of 
allegedly comparable properties was received in three in¬ 
stances, one a church property received over objection (Jt. 
App. 46), one a property where the evidence related to the 
value of the land only (Jt. App. 50), and one where the 
price was received without objection (Jt. App. 55). 

It thus becomes evident that the appellant completely 
failed to satisfy the burden resting upon it to establish the 
admissibility of evidence offered. In 1 Wigmore , Evidence , 
(3rd Ed. 1940) Section 18(E), it is said: 

“The burden of proving the grounds of an objection 

is ordinarly not upon the opponent; • * * the burden 
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of establishing the preliminary facts essential to satis¬ 
fy any rule of evidence is upon the party offering it. 
The opponent merely invokes the law; if it is applicable 
to the evidence, the proponent must make the evidence 
satisfy the law.” 

The record provides no foundation for the argument ten¬ 
dered by the appellant, and this lack cannot be supplied 
bv reference to a record in another case now before this 
Court and in which these appellees are not here and were 
not parties below’. 

III. THE REJECTION OF THE PROFFERED EVIDENCE 

WAS CORRECT 

A. Under the Rule in the Hannan Case 

Appellant argues that the rule in the Hannan case should 
be limited, if applied at all, to cases in which the chal¬ 
lenged evidence concerned sales to the condemnor. This 
appears to be contrary to the decision itself. The Court 
assumed admissibility of the evidence irrespective of this 
challenge and, in giving the basis of its reason for af¬ 
firming the exclusion of the evidence said, at page 119: 

“In the first place the burden is upon the party who 
offers such evidence to establish as a preliminary fact 
that the purchase, concerning w’hich evidence is of¬ 
fered, was made without compulsion, coercion or com¬ 
promise.” 

Furthermore, the citations given by the Court in support 
of its ruling are not limited to cases w r here the rejected 
evidence involved sales to the condemnor. 

B. The Rejection of the Evidence Was Proper Irrespective of 
the Rule in the Hannan Case 

The witness Harps, through whom testimony as to price 
at w’hich prior sales had been had of the properties in¬ 
volved in the two instances wdiere the evidence was ex- 
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eluded, stated facts which show that the properties were in 
fact markedly dissimilar to the appellees’ property. And 
this lack of comparability was specifically stated as one 
ground of appellees’ objection (Jt. App. 37). Neither of 
the properties offered as comparable contained more than 
one-sixth of the total area contained in the church’s prop¬ 
erty. They were of dissimilar shape, a considerable por¬ 
tion of the depth of one of them was unusable, and the 
sales themselves were remote in time from the date of 
taking, June 1, 1955, one sale having occurred in 1950 (Jt. 
App. 31) and one having occurred in 1948 (Jt. App. 32). 
These facts, related by the witness Harps, automatically 
refute his conclusion that they were “comparables.” As 
was said in Kankakee Park District v. Heidenreich , 32S 111. 
198, 204; 159 N.E. 289, 292, a case cited by this Court with 
approval in the Hannan case, 

“It is incumbent on the party offering proof of sales 
of other lands to show, as a foundation for its admis¬ 
sibility, that the lands sold were similar in locality, 
quality, character and usefulness to the lands in ques¬ 
tion, and that the sales were recently made and under 
circumstances indicating that they were sold freely 
in the open market, * * #, \ 

In another decision also approved by this Court in the 
Hannan case, it was held that there could be no error in 
refusing to admit evidence of sales of allegedly comparable 
property unless the record affirmatively presents a foun¬ 
dation for the claim of comparability. Ornstein v. Chesa¬ 
peake <& 0. R. Co., Ohio Appeals, 36 N.E. 2nd, 521, 526. 

IV. THIS COURT SHOULD NOT NOW REJECT A RULE IT 
ESTABLISHED IN 1942 

The Hannan case was decided in June 1942. In that de¬ 
cision the burden of establishing basic preliminary facts 
concerning allegedly comparable sales was placed upon 
the party offering such evidence. This rule of practice and 
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procedure was in effect when Congress authorized the tak¬ 
ing of the property here in question (District of Columbia 
Redevelopment Act of 1945, 60 Stat. 790, 5 D.C. Code [1951 
Ed.] Sec. 704. The cited act provided that proceedings for 
such taking “shall be conducted in accordance with the 
procedural provision of” the act of March 1, 1929, 45 Stat. 
1415, ch. 416, sec. 1 et seq. There was no attempt to modify 
these “procedural provisions” as interpreted by this Court. 

The lower court and appellees’ counsel had no alternative 
to following the procedural requirement of the Hannan 
case. They should not be penalized for having done so. 

The principle which we are endeavoring to express has 
been best stated by this Court in previous cases, as in Am¬ 
brose v. Brown, 42 Apip. D.C. 25, 33: 

“That decision, apparently unquestioned until the ar¬ 
gument of this case, laid down a rule for the guidance 
of litigants in all subsequent cases, and it would be un¬ 
just to overrule it, even were we disposed to question 
its soundness.” 

In Overland Washington Motor Co. v. Alexander, 43 App. 
D.C. 282, 284, 

“This court held early in its history that, in matters 
of practice, it should not be disposed to question, under 
any circumstances a decision of the general term.” 

and in Washington, Alexandria & Mt. Vernon Railway Com¬ 
pany v. Chapman, 26 App. D.C. 472, 476 

“Where a rule in a prior case has been stated by this 
court, which is applicable to a case under review, it 
should be followed unless it be contrary to a ruling 
of the United States Supreme Court.” 

V. EVEN IF ERRONEOUS THE RULINGS COMPLAINED OF WERE 

NOT PREJUDICIAL 

The government’s experts vrere both given opportunity 
to express their opinion as to market value of the prop¬ 
erty taken. Each of them testified that he considered other 
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sales of property in the same area. The excluded testimony 
related to sales which were offered only as to the value of 
the land. This is a relatively minor phase of the case since 
the net difference between the appellant’s experts land 
value and that of appellees’ represents approximately 7% 
of the total award. 

The relative importance of the excluded testimony is 
further minimized by consideration of the fact that it was 
conceded that as to churches there was no “market value” 
in the sense in which that term is generally used. (Jt. App. 
57) 

In this connection it is appropriate to consider the re¬ 
marks of the Supreme Court in the case of Kimball Laun¬ 
dry Co. v. United States, 338 U.S. 1, 93 L.Ed. 1765, 69 S. 
Ct. 1434, on the subject of market value in condemnation 
proceedings, even though in the cited case the Supreme 
Court was dealing with the question of compensation for 
a temporary taking. The Court said: 

“If exchanges of similar property have been frequent, 
the inference is strong that the equivalent arrived at 
by the haggling of the market would probably have 
been offered and accepted, and it is thus that the 
“market price” becomes so important a standard of 
reference. But when the property is of a kind seldom 
exchanged, it has no “market price”, and then recourse 
must be had to other means of ascertaining value, in¬ 
cluding even value to the owner as indicative of value 
to other potential owners enjoying the same rights.” 
Cf. Old South Asso. v. Boston, 212 Mass. 299, 99 XE 
235. 

VL THE CHARGE TO THE JURY WAS PROPER 

The Court’s charge should not be judged on the basis 
of the isolated passage quoted in appellant’s brief. It was 
well balanced in reference to both sides and stated prin¬ 
ciples which should assist both judges and lawyers, as well 
as jurors, in their approach to important decisions. The 
trial judge spoke within a well established range of judicial 
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discretion, and counsel for appellees feels that it would be 
presumptuous on his part to attempt further justification 
of the charge than appears from its own eloquence, fair¬ 
ness and dignity. 


CONCLUSION 

For the foregoing reasons appellees feel that the judg¬ 
ment of the lower court should be affirmed. 

Respectfully submitted, 

John L. Laskey, 

509 Albee Building 
Washington 5, D. C. 

Attorney for Appellees , 
Zion Baptist Church, Inc. 
and Trustees of said Church 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13198 

District of Columbia Redevelopment Land Agency, 

APPELLANT 

V. 

47 Parcels of Land in Squares 538 and 583 in the District 
of Columbia, Angela Brosnan, et al., and Unknown 
Owners, appellees 


APPEAL FROM THE EXITED ST A TES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


REPLY BRIEF FOR THE APPELLANT 


In the interests of clarity, this reply brief will deal with the 
contentions of appellees under the appropriate subheadings of 
the Agency’s main brief. 

I 

Expert valuation witnesses may give the price of comparable 
sales upon which they relied even though they did not par¬ 
ticipate in such sales 

A. Under the Federal Constitution just compensation is 
measured by market value—meaning the selling price of the 
property condemned. —Appellee does not directly controvert 
this proposition but seems to argue (Br. 8-9) from an excerpt 
from Kimball Laundry Co. v. United States, 338 U. S. 1 (1949), 
that in church cases sales are of so little importance that an 
erroneous exclusion of evidence of sales is harmless error. But 


(l) 



2 


just prior to the matter quoted by appellees, the Kimball 
Laundry opinion stated (338 U. S. at pp. 5-6): “The value 
compensable under the Fifth Amendment, therefore, is only 
that value which is capable of transfer from owner to owner 
and thus of exchange for some equivalent. Its measure is the 
amount of that equivalent. But since a transfer brought about 
by eminent domain is not a voluntary exchange, this amount 
can be determined only by a guess, as xvell informed as possible, 
as to what the equivalent would probably have been had a 
voluntary exchange taken place.” [Emphasis supplied.] 
Thus, the Kimball Laundry case represents one of the most 
recent occasions when the Supreme Court again emphatically 
declared the rule that market value is the measure of compen¬ 
sation even in temporary taking cases. 

B. Under the Federal rule, evidence of the selling price of 
comparable properties is admissible on the direct examination 
of an expert. —Appellees admit the soundness of this assertion 
by failure to respond to it in any way. To be. in the words of 
Kimball Laundry case supra, “as well informed as possible”, 
the appraiser must necessarily consider comparable sales. 

C. Exceptions exist to the hearsay and best evidence rules 
when an expert states the price and other details of comparable 
sales upon which he relied. —Appellees do not deny the existence 
of the established exception which is the heart of this appeal 
nor do they make any attempt to prove that the district court’s 
ruling was, on its merits, correct. 

D. This Court’s decision in Hannan v. United States does 
not support the rulings below. —Appellees’ only answer to our 
statement of what we believe is the true construction of the 
Hannan case is the quotation of one sentence which sustains 
the argument only if “such evidence” is read in the very broad 
sense of all comparable sales evidence and not what was actually 
before the court, i. c., sales to the condemnor. Moreover, since 
appellees impliedly admit our point C, supra, this requires the 
conclusion that this Court, without discussion of the hearsay 
and best evidence rules, made an erroneous determination that 
the exception to those rules, as applied to expert evidence of 
comparable sales, did not exist. The answer is that no such 
mistake was made in the Hannan case. If it was, we submit 
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that it should not be perpetuated. Cases to the effect that 
rulings as to practice should not be reversed (Br. 8) are in¬ 
apposite here since this is not simply a question of which pro¬ 
cedure to follow where there is no substantial burden imposed 
whichever choice is made and the important thing is that at¬ 
torneys be assured what practice should be followed. The 
ruling below unjustifiably imposes very severe handicaps upon 
the proper conclusion of valuation cases. 

E. The rulings below cannot be sustained by reference to 
discretion of the trial court or on procedural grounds. —Re¬ 
iterated under three different headings (I, Br. 3-4; II, Br. 4-6; 
and III-B, Br. 6-7) and constituting by far the principal ground 
urged for affirmance of the judgment is the contention that, 
even though the ground upon which the court excluded the 
evidence was insufficient, offers of proof were not made or there 
were other procedural defects. Appellees seek to confine this 
case to seven sales on the ground that proffer of proof of other 
sales was not made and as to two of these, say appellees (Br. 2), 
“no question was asked as to the sales price.” But appellees’ 
counsel would have been the first to complain, and properly so, 
had the question been asked. In Plank v. Summers, 203 Md. 
552,102 Atl. 262 (1954), the court quoted with approval from 
1 Wigmore on Evidence (3d ed., 1940), sec. 17, p. 318. as fol¬ 
lows: 

* * * But a specific offer of evidence is not needed 
where an entire class of evidence has been in advance 
formally declared inadmissible by the trial court during 
preliminary argument or colloquy; for the Court’s ruling 
relates forward to all possible offers of such evidence and 
renders them needless. Moreover, after such a ruling, 
the persistence of counsel in making or repeating such 
offers may be treated as improper attempts to get before 
the jury the effect of such evidence. 

In the present case it was perfectly clear what the ruling of the 
court was as to all comparable sales. The production of de¬ 
tailed evidence as to each such sale would have been, at best, 
simply a waste of time. And certainly continuous offers of 
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proof in the presence of the jury of the prices of the sales would 
have justified criticism by the court. 

Moreover, appellees’ counsel made no objection at the trial 
on the ground that the offer was not sufficiently specific or 
sufficiently formal. Instead, he cut short the examination of 
Mr. Harps as follows (Jt. App. 33): 

By Mr. Ricketts: 

Q. And you state that you have many more compa¬ 
rables which you are ready to testify to if called upon, 

is that correct? A. Yes. I have in addition- 

Mr. Laskey. I think that question has been answered. 

Later in the trial, Mr. Throckmorton stated he had located the 
sales of several churches and that “I am prepared to state where 
they are and the price, if I am asked to do so” (Jt. App. 52). 
Appellees’ counsel did not object to the lack of an offer of proof 
nor request a detailed listing of the sales. We submit that an 
affirmance on the ground that in the face of the Court’s per¬ 
fectly clear ruling the details of these other sales were not 
given would be completely unjustified. 

An additional fallacy in appellees’ argument relates to the 
two sales to which they can find no procedural objection. These 
are dismissed on the ground that the properties were not com¬ 
parable because of size, shape and, appellees say, remoteness 
in time because they were consummated in 1948 and 1950 
(Br. 7). The district court did not exclude the sales on any 
ground of lack of similarity. Indeed, to prevent any misunder¬ 
standing of its ruling, it said “The Court’s ruling is based on 

% 

the decision of the Court of Appeals of this District” (Jt. App. 
37) and, a few moments later, “I should name the case there,” 
referring to the Hannan case (Jt. App. 38). It is absurd to say 
that “the Court was not afforded any opportunity for a con¬ 
sidered ruling” (Br. 5). The court had no occasion to exercise 
its discretion as to whether, under all the circumstances, these 
particular sales were sufficiently comparable to be admissible 
in evidence. Certainly it cannot be said that they were in¬ 
admissible as a matter of law or that this Court could determine 
that question. Appellees’ case must, we submit, stand or fall 
on the questions presented to and decided by the court below. 
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F. The court's error was highly 'prejudicial to appellant .— 
Appellees do not say anything in this connection (Br. 8-9) 
requiring further discussion. 


II 

The instructions to the jury were erroneous because they 
appealed to the emotions 

This matter does not require further discussion. 


CONCLUSION 


For the foregoing reasons it is submitted that the judgment 
should be reversed for a new trial. 

Respectfully, 


May 1956. 


Perry W. Morton, 

Assistant Attorney General, 

Roger P. Marquis, 

Attorney , 

Department of Justice, 
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47 Parcels of Land in Squares 538 and 583 in the District 
of Columbia, Angela Brosnan, et al., and Unknown 
Owners, appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

The District of Columbia Redevelopment Land Agency 
(hereinafter referred to as the Agency) brought this pro¬ 
ceeding to condemn land in connection with the “Area B” 
redevelopment project. Jurisdiction of the district court 
was involved under section 5 of the District of Columbia 
Redevelopment Act of 1945, 60 Stat. 790, 5 D. C. Code 704, 
and the Act of March 1, 1929, 45 Stat. 1415, as amended 
16 D. C. Code 619-644. Jurisdiction of this Court is in¬ 
voked under 28 U.S.C. sec. 1291. 

STATEMENT OR THE CASE 

This is an appeal from a judgment determining the 
amount of compensation payable for the condemnation of 


(l) 
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property of the Zion Baptist Church in execution of the 
“Area B” redevelopment project in southwest Washington. 
A jury trial was had concerning this property, designated 
parcel 5, commencing on December 6, 1955, and conclud¬ 
ing on December 9, 1955. 

The property owner contended that capitalization of earn¬ 
ings could not be used as a valuation approach, that there 
was no market value (Jt. App. 24) and consequently pre¬ 
sented expert witnesses valuing the property from a cost 
of reproduction standpoint. It contended that since this 
62-year-old church was serving the purpose for which it 
was constructed, no depreciation should be deducted. Ex¬ 
perts for the Agency arrived at a substantially different 
estimate as to cost of reproduction and also, for stated 
reasons, deducted depreciation, estimating that the church 
had a remaining useful life of 138 years. The Agency’s 
experts relied upon sales of comparable properties of which 
they! were aware in appraising land value as part of the 
reproduction approach (Jt. App. 27, 30-34, 52, 53. They also 
had knowledge of several sales of churches in the District of 
Columbia which they considered in arriving at their valu¬ 
ations (Jt. App. 39, 52, 53, 54.) The trial court had earlier 
ruled in other cases that expert witnesses would not be al¬ 
lowed to state the price of the sales they relied on absent a 
showing that they personally participated therein. It ex¬ 
pressly re-affirmed this ruling at the present trial (Jt. App. 
34-38), and consequently evidence of the prices of the sales 
above-mentioned was excluded (Jt. App. 32). The Agency in¬ 
troduced evidence of the price of one sale of a church 
through a broker who had conducted the sale (Jt. App. 43- 
46). This exclusion of comparable sale evidence is challenged 
upon this appeal. So also is the inclusion in the instruc¬ 
tions to the jury, over the Agency’s objection, of a history 
of the Christian religion and a somewhat detailed statement 
of its importance to American life (Jt. App. 61-62, 63-64). 

STATEMENT OP POINTS 

The District of Columbia Redevelopment Land Agency, 
appellant, states the points to be relied upon on appeal as 
follows: 
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The district court erred: 

1. In excluding evidence as to sales of comparable prop¬ 
erty. 

2. In ruling that testimony as to the price or other details 
of sales of comparable property could be admitted only 
upon a showing that the witness had personal knowledge 
of the transactions. 

3. In excluding the testimony of William Harps as to 
comparable sales and particularly to prices of them. 

4. In excluding the testimony of William Throckmorton 
as to comparable sales and particularly the prices of them. 

5. In instructing the jury concerning the importance of 
religion to the Nation, etc. 

SUMMARY OF ARGUMENT 

I 

The measure of just compensation payable upon the tak¬ 
ing of property under the Federal Constitution is market 
value, w’hich means probable selling price and not some 
hypothetical value. Actual selling price is the objective 
sought even w’hen there are so few’ sales of comparable prop¬ 
erties that there is said to be no market. Consequently, 
the federal courts follow’ the rule adopted by most state 
courts that the prices of comparable sales the experts con¬ 
sidered may be stated by them upon direct examination 
and reject the view’ of a decreasing minority of state courts 
excluding testimony as to such prices because of a different 
concept of “market value” and for fear that it will lead 
to collateral issues. 

The expert may state the prices and other details of 
such sales regardless of whether his information is obtained 
from the title records, interviews with the parties to the 
sales or otherwise. The courts in United States v. 5139.5 
Acres of Land, 200 F. 2d 659 (C.A. 4, 1952), and Interna¬ 
tional Paper Co. v. United States, 227 F. 2d 201 (C.A. 5, 
1955), expressly rejected objections to such testimony based 
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on the hearsay and best evidence rules and applied to this 
particular situation the general exception governing all ex¬ 
pert testimony as to facts upon which the opinion is 
grounded. 

The trial court’s requirement that the experts must show 
personal participation in the sales relied upon in arriving 
at their value is thus contrary to authority and, without ade¬ 
quate cause, so seriously hampers the production of this 
most important unbiased evidence as to give the jury a 
completely distorted impression of the situation. This re¬ 
sult is not justified, much less compelled, by Hannan v. 
United States, 73 App. D. C. 166, 131 F. 2d 441 (1942), 
which dealt with a sale to a party possessing the power 
of eminent domain which all courts have recognized re¬ 
quires special treatment. It is not necessary, as the trial 
court thought, to require personal knowledge of the ex¬ 
pert So as to negative any question of compulsion in the 
sale because that, like other factors which might tend to 
discredit the sale, is a matter for cross-examination. 

The rulings below were based upon a mistaken view 
of the law and hence cannot be sustained on a theorv of 
exercise of the court’s discretion to exclude evidence of 
individual sales if the circumstances justify it. It is like¬ 
wise clear that the jury’s verdict cannot be sustained on the 
theory that this sales evidence was not prejudicial. Its 
admission would have given the jury objective facts against 
which to compare the conflicting expert opinion. 

II 

The single issue in this case was the amount of just com¬ 
pensation which must be fair both to the property owner and 
to the public. The evidence and the arguments of counsel 
were confined to that issue. The instructions to the jury, 
however, digressed into a comparatively lengthy statement 
dealing with religious history and such matters. There was 
no occasion for any treatment of this subject and it could 
only result in an emotional reaction favorable to appellee. 


| 


p* 

D 

ARGUMENT 

I 

Expert Valuation Witnesses May Give the Price of Comparable 
Sales Upon Which They Relied Even Though They Did Not 
Participate in Such Sales 

A. Under the Federal Constitution just compensation is 
measured by market value—meaning the selling price of the 
property condemned: —“It is conceivable that an owner’s 
indemnity should be measured in various ways depending 
upon the circumstances of each case and that no general 
formula should be used for the purpose. In an effort, how¬ 
ever, to find some practical standard, the courts early 
adopted, and have retained, the concept of market value. 
The owner has been said to be entitled to the ‘value,’ the 
‘market value,’ and the ‘fair market value’ of what is 
taken. The term ‘fair’ hardly adds anything to the phrase 
‘market value,’ which denotes what ‘it fairly may be be¬ 
lieved that a purchaser in fair market conditions would 
have given,’ or, more concisely, ‘market value fairly de¬ 
termined.’ ” United States v. Miller, 317 U.S. 369, 373- 
374 (1943), footnotes omitted. The federal appellate courts, 
insisting upon this standard, have been constantly required 
to reiterate this fundamental principle, e.g., United States 
v. Pennsylvania-Dixie Cement Corp., 178 F. 2d 195 (C.A. 6, 
1949), and the many cases there cited. 

This market value is not, as some courts have thought, 
a theoretical or hypothetical concept but represents actual 
selling price. Thus, when standardized property for which 
there is a continuous market, such as the stock exchange 
or commodity exchanges, is involved that market price is 
controlling. United States v. New River Collieries, 262 
U.S. 341, 344 (1923). It is, of course, rare that real estate 
lots are sufficiently identical and are traded in large enough 
volume as to present such a market. But the measure of 
compensation is not changed by the lack of active trading. 
The objective to be reached is the same, i.e., the price for 
which the tract in question would sell. The problem of 
proof is simply rendered more difficult. Thus “There may 
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have been, for example, so few sales of similar property 
that we cannot predict with any assurance that the prices 
paid would have been repeated in the sale we postulate of 
the property taken. We then say that there is ‘no market’ 
for the property in question. But that does not put out 
of hand the bearing which the scattered sales may have on 
what an ordinary purchaser would have paid for the claim¬ 
ant’s property. 1 We simply must be wary that we give 
these sparse sales less weight than we accord ‘market’ 
price, and take into consideration those special circum¬ 
stances in other sales which would not have affected our 
hypothetical buyer.” United States v. Toronto Nav. Co., 338 
U.S. 396, 402 (1949). Even five sales widely removed geo¬ 
graphically may be relevant, as in the Toronto case. 

B. Under the federal rule, evidence of the selling price 
of comparable properties is admissible on the direct exam¬ 
ination of an expert: —Since market price is the objective 
which is sought “Sales at arms’ length of similar prop¬ 
erty are the best evidence of market value.” Welch v. 
Tennessee Valley Authority, 108 F. 2d 95, 101 (C.A. 6, 
1939), certiorari denied, 309 U.S. 688 (1940). “What com¬ 
parable land changes hands for on the market at about the 
time of taking is usually the best evidence of market value 
available.” Baetjer v. United States, 143 F. 2d 391, 397 
(C.A. 1, 1944), certiorari denied, 323 U.S. 772 (1944). It 
naturally follows that an expert witness can, on direct 
examination, state the prices and other details of such 
sales. 1 This is the federal view and is followed by most state 
courts. Westchester County Park Commission v. United 
States, 143 F. 2d 688, 693-694 (C.A. 2, 1944), certiorari de¬ 
nied, 323 U.S. 726; United States v. Pennsylvania-Dixie 
Cement Corp., 178 F. 2d 195, 199 (C.A. 6, 1949); United 
States v. Meyer, 113 F. 2d 387, 397 (C.A. 7,1940), certiorari 
denied, 311 U.S. 706; United States v. Ham, 187 F. 2d 265, 


1 Misunderstanding of this fundamental principle is well illus¬ 
trated by the fact that objection was made to the Agency’s evidence 
as to one church sale on the ground that “there is positive evidence 
to establish there is not a market in churches as such. This could 
only go to market value and I submit the price would not be signifi¬ 
cant” (Jt. App. 46). 


267-270 (C.A. 8, 1951). Some state courts (the number of 
which has been steadily declining) permit the witness to 
give other details but forbid him from stating the price 
of comparable sales on direct examination. This minority 
rule is partially based on the thought that a general market 
value rather than market price is the measure of com¬ 
pensation. United States v. Certain Parcels of Land in 
Philadelphia, 144 F. 2d 626, 629-630 (C.A. 3, 1944). The 
minority position also is based upon the fear that the ad¬ 
mission of evidence as to price of comparable sales would 
lead the trial into collateral issues and prolong the trial. 
The experience of the majority of courts has shown these 
fears to be groundless. To the extent that the trial is 
lengthened at all, the advantages of a full exposition of 
the facts as to sales more than outweighs the alleged 
disadvantages. It was such considerations that led the 
courts of New York, which were formerly the leading ex¬ 
ponents of the minority view, to reverse their position. 
Village of Lawrence v. Greenwood, 300 N. Y. 231, 90 N.E. 
2d 53 (1949); see likewise reversing its rule, Town of 
Williams v. Perrin, 70 Ariz. 157, 217 P. 2d 918 (1950). For 
the same reason, a court which had not previously taken 
a position in the matter recently chose to follow the ma¬ 
jority rule. Langdon v. Loup River Public Power District, 
142 Neb. 859, 8 N.W. 2d 201 (1943). 

C. Exceptions exist to the hearsay and best evidence 
rules when an expert states the price and other details of 
comparable sales upon which he relied: —There are settled 
exceptions to the hearsay and best evidence rules when an 
expert is stating the facts upon which his opinion is based. 
The federal courts have expressly so ruled as to valuation 
experts. International Paper Co. v. United States, 227 
F. 2d 201 (C.A. 5, 1955); United States v. 5139.5 Acres of 
Land, etc., 200 F. 2d 659, 662 (C.A. 4, 1952); H. & H. Sup¬ 
ply Co. v. United States, 194 F. 2d 553, 556-557 (C.A. 10, 
1952); Ramming Real Estate Co. v. United States, 122 F. 
2d 892, 895 (C.A. 8,1941). In dealing with objections relat¬ 
ing to comparable sales, the court in the International 
Paper Co., case, supra, said (227 F. 2d at p. 208): 
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On the threshhold of this discussion, we consider it 
well established that, typically, the fair market value of 
real estate is proven by expert witnesses. Such ex¬ 
perts must base their opinions on such information in 
the art that accounts for their becoming experts. Such 
opinions are based on their knowledge of other sales 
comparable in type, location and size, their knowledge 
of the likely demand for such property and their 
knowledge of the market conditions prevailing in the 
area in which the land lies. Because of the nature 
of expert testimony on value, a certain amount of 
hearsay is a necessary ingredient of the opinion which 
is the product of the expert’s study. Both with respect 
to application of the hearsay rule, therefore, as well 
as with respect to the fixing of standards of remote¬ 
ness and similarity, the trial judge must play an 
unusually important part. As we said in Atlantic 
Coast Line R. Co. v. United States (5 Cir.), 132 F. 
2d 959, 963: 

“When the effort is not to show the sale of other 
property, or its lease, as a standard of value, but 
these are referred to by a witness experienced in 
dealing with such properties in the neighborhood 
and qualified to have an opinion on values, merely as 
things in his knowledge which contributed to the 
opinion which as an experienced man he holds, his 
opinion ought not to be rejected from evidence, but 

* ought to go the jury for their consideration of its 
reliability, under instructions.” 

Dealing specifically with the hearsay objection, the court 
said (227 F. 2d at p. 208): 

* • * appellant relies strongly on the case of United 
States v. Katz, et al. (1 Cir.), 213 F. 2d 799. Actually, 
however, what happened in that case was the trial 
court excluded an opinion based on hearsay and the 
Court of Appeals affirmed without, however, stating 
as a matter of law that it would have been error for 
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the trial court to have admitted the testimony. The 
court there said: 

“We are loath to circumscribe a trial court’s dis¬ 
cretion, however, by laying down a rule of law pro¬ 
hibiting an expert witness from ever giving the 
hearsay grounds upon which his opinion rests on 
direct examination. Perhaps there may be situations 
in which a trial court would think it helpful to permit 
a witness to give the basis, even if resting upon 
hearsay, for his opinion. We therefore sustain the 
ruling of the court below on the ground that no 
abuse of discretion is shown, rather than upon the 
accuracy of the ruling as a matter of law.” 

United States v. Katz (1 Cir.), 213 F. 2d 799, 800, 
801. 

The government relies principally on a decision of 
the Court of Appeals for the Fourth Circuit in which 
the court says: 

“If the expert has made careful inquiry into the 
facts, he should be allowed to give them as the basis 
of the opinion he has expressed. If he had not 
made careful inquiry, this will be developed on cross- 
examination and will weaken or destroy the value 
of the opinion. Ordinarily evidence as to facts of 
this sort given by an expert as the basis of his 
opinion as to value comes with a sufficient guaranty 
of trustworthiness to justify the relaxation of the 
hearsay and best evidence rules.” United States v. 
5139.5 Acres of Land, etc., (4 Cir.), 200 F. 2d 659, 
662. 

We believe that since an opinion of an expert realty 
appraiser is necessarily based on factors that cannot 
be proven as substantive facts, and since the truth of 
the facts on which the opinion is based are subject to 
inquiry on cross-examination, the more liberal rule an¬ 
nounced by the Fourth Circuit should apply to cases 
of this type. We think this is implicit in the language 
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quoted above from the Atlantic Coast Line case, supra, 
decided by this Court. 

In the 5139.5 Acres case the Court of Appeals for the 
Fourth Circuit reversed the trial court which, in excluding 
the sales, had indicated that production of records of the 
deeds might constitute sufficient foundation for the expert 
evidence. But the court below is even more strict, requir¬ 
ing personal knowledge (Jt. App. 31-32). Obviously, it is 
impractical to subpoena as witnesses the buyers or sellers 
or their agents who participated in the transactions which 
are sought to be treated as comparable sales. The result 
of the ruling below would be to limit drastically the sales 
which might be considered to those few which the expert 
witnesses for one or the other of the parties had person¬ 
ally conducted. This stifles development of the true facts 
and may well result in a misleading picture. That hap¬ 
pened here. Normally speaking, church properties are 
bought and sold very infrequently because they are not 
held for commercial or profit purposes. And it was the 
position of the appellees’ counsel below, emphasized in 
his opening statement, that there was no market here (Jt. 
App. 24). However, an unusual situation has existed in 
the last few years in the District of Columbia because of 
shifts of population producing sales of a substantial num¬ 
ber of churches. Thus, Agency witnesses were prepared 
to testify as to several such sales indicating unusual ac¬ 
tivity (Jt. App. 39, 52, 53, 54). The limitations imposed by 
the district court withheld from the jury this very significant 
information. A reading of the testimony of the real estate 
broker as to one church sale which conformance to the 
district court’s rule requires well illustrates the serious 
impediments upon an expeditious trial that are imposed. 
And the pattern of values shown by several sales is espe¬ 
cially important when, as here, there are considerable 
physical differences between any two churches (cf. Jt. 
App. 42-43). This consideration demonstrates the correct¬ 
ness of the statement in the 5139.5 Acres case (200 F. 2d 
at p. 662) that “it would unduly hamper the production 
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of such testimony and needlessly prolong the trial to re¬ 
quire that the sales be proved with the particularity that 
would be necessary in suits to enforce the contracts relat¬ 
ing thereto.” 

The Katz case referred to above (p. 8-9) is, we believe, 
the only federal appellate decision which even remotely 
might be thought to justify the decision below. The In¬ 
ternational Paper opinion sufficiently disposes of that case. 
And, if that case be considered a precedent beyond its par¬ 
ticular facts, we submit it is erroneous for the reasons given 
by the Court of Appeals for the Fourth Circuit ( 5139.5 
Acres of Land) and the Fifth Circuit ( International Paper 
Co.). Moreover, the reasoning of the Katz case is simply 
a reiteration of the minority view excluding evidence of 
the prices of comparable sales and is erroneous for the 
reasons already given (supra, pp. 6-7). 

D. This Court’s decision in Hannan v. United States does 
not support the rulings belo-w: —Although the court below 
thought that its ruling represented a correct application 
of the hearsay rule, it also found support in this 
Court’s decision in Hannan v. United States, 73 App. 
D.C. 166, 131 F. 2d 441 (1942). But the conflict which 
the court below thought existed between that case and the 
5139.5 Acres of Land decision disappears upon analysis 
of the Hannan case. That case was dealing with the 
situation where one of the parties to a transaction 
which is offered as a similar sale possessed the power of 
eminent domain. There is a well-recognized exception to 
the general rule admitting evidence of comparable sales 
in such circumstances. Most federal courts hold that “the 
prices paid in settlement of condemnation proceedings or 
the sum paid by the condemned for similar land, even if 
proceedings have not been begun, is inadmissible.” Slat¬ 
tery Company v. United States, F. 2d (C.A. 5, 

March 7, 1956); United States v. Reynolds, 115 F. 2d 294, 
296 (C.A. 5,1940); United States v. 13£55A3 Acres of Lcmd 
in Burlington and Ocean Counties, 158 F. 2d 874 (C.A. 3, 

1946) ; Murdock v. United States, 160 F. 2d 358 (C.A. 8, 

1947) ; United States v. Foster, 131 F. 2d 3 (C.A. 8, 1942), 
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certiorari denied, 318 TLS. 767; see Orgel, Valuation Under 
Eminent Domain (1936), sec. 146, pp. 489-494. 

The Hannan case represents adoption of a rule followed 
by a minority of state courts that such evidence is admissible 
if the sale is shown not to have been under the compul¬ 
sion of the power of eminent domain. That decision does 
not purport to establish a rule applicable to evidence of 
sales of similar property generally. In that opinion 
only a passing reference as to the hearsay rule is made 
in another connection (footnote 19). It does not suggest 
either reason or authority which would tend to justify 
the limitations imposed by the court below upon expert 
testimony relating to sales of comparable property. Fur¬ 
thermore, if the Hannan opinion is to be construed as em¬ 
bracing all evidence of comparable sales we submit that 
an examination of the question demonstrates the sound¬ 
ness of the rule declared by the International Paper Co. 
case, the 5139.5 Acres case and the other cases cited, supra, 
p. 7. 

Aside from the Hannan decision, the only reason sug¬ 
gested by the court below for insisting upon personal 
knowledge as a condition precedent to the admission of 
evidence of the price of a particular comparable sale is 
to negative the element of compulsion in that sale. But 
just like the various other factors which determine whether 
a particular sale is to be more or less persuasive in the 
present case “If the expert has made careful inquiry into 
the facts, he should be allowed to give them as the basis of 
the opinion he has expressed. If he had not made careful 
inquiry, this will be developed on cross-examination and 
will weaken or destroy the value of the opinion.” United 
States v. 5139.5 Acres of Land, 200 F. 2d 659, 662 (C.A. 
4, 1952). 

Moreover, the trial court here appears to have had an 
erroneous idea of what constitutes “compulsion” justify¬ 
ing exclusion of evidence of a particular sale. The need 
for money, i.e., economic compulsion, which is present to 
a greater or lesser extent in every sale is not enough. Nor 
is the mere fact that there is court approval of a sale, as 
for example a trustee’s sale or a guardian’s sale, ground for 
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its exclusion (cf. Jt. App. 49-50). The court so held in the 
5139.5 Acres case as to a sale under court proceedings by 
a widow who had to have money stating that these “were 
matters going to the weight and not the admissibility of 
the testimony. Dickinson v. United States, 4 Cir., 154 F. 
2d 642; United States v. Ham, 8 Cir., 187 F. 2d 265; United 
States v. Becktold, 8 Cir., 129 F. 2d 473; Thornton v. Bir¬ 
mingham, 250 Ala. 651, 35 So. 2d 545, 7 A.L.R. 2d 773; 
18 Am. Jur. 351. The sale under order of court was not 
a forced sale under mortgage or execution but a sale 
which, under the provisions of a will, required judicial 
approval. As said by Judge Woodbury in Baetjer v. United 
States, 1 Cir., 143 F. 2d 391, 397, ‘Only sales on foreclosure 
and similar forced transactions not on the open market 
are without probative force as a matter of law. The mo¬ 
tivation behind other transactions can be shown, but only 
as affecting weight, not admissibility. ’ ” The Baetjer 
case further recognized that sales are presumptively ad¬ 
missible saying, “If the sales were not what they appear 
to have been, transactions at arms’ length, that is a matter 
for cross-examination or rebuttal evidence. 7 ’ Accord 
United States v. Meyer, 113 F. 2d 387, 397 (C.A. 7, 1940), 
certiorari denied, 311 U.S. 706. In rejecting an argument 
that sales evidence was inadmissible because no proof of 
similarity had been given the Court of Appeals for the 
Eighth Circuit said: “Any dissimilarity went to the weight 
of the testimony, not to its admissibility.” Ramming Real 
Estate Co. v. United States, 122 F. 2d 892, 895 (1941). 

E. The rulings below cannot be sustained by reference to 
discretion of the trial court or on procedural grounds: In 
the interests of expedition of trials and of preventing de¬ 
lays and confusion resulting from excursion into collateral 
matters, trial judges necessarily have to exclude cumulative 
evidence as to comparable sales and to exclude evidence 
of particular sales which are too dissimilar as a matter of 
physical characteristics, location or time to be of any as¬ 
sistance in reaching the true value of the property. Courts 
do not, however, have a free choice whether to admit or 
exclude comparable sales evidence or to impose general 
limitations upon such evidence. In the present case, the 
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evidence was excluded because of the court’s view of 
the law and not in the exercise of its discretion with 
regard to the facts of the particular sales which were 
considered by the experts. The colloquy at this trial and at 
earlier trials makes this fact clear and shows that the ruling 
was founded on the supposed conflict between the 5139.5 
Acres decision and the other cases in the line {supra, p. 7) 
and the Hannan case (Jt. App. 37). This fact becomes even 
clearer when regard is had to the fact that the same rulings 
were made in District of Columbia Redevelopment Land 
Agency v. 61 Parcels of Land, etc.. No. 13,144, now pending 
before this Court. Here again the 5139.5 Acres case pre¬ 
sented precisely the same situation where the court, in re¬ 
versing the judgment, said: “While the admission of testi¬ 
mony of this sort was a matter very largely within the sound 
discretion of the trial judge, the exclusion here rested, not 
upon a sound exercise of that discretion, but upon an erro¬ 
neous application of the hearsay and best evidence rules. 
The witness within reasonable bounds should have been 
allowed to give the jury the facts upon which his opinion 
as to value was based * * 

It cannot reasonably be argued that since the Agency 
invoked the rule of the Hannan case during direct examina¬ 
tion of appellee’s witness (Jt. App. 26), it waived any 
objections to the rulings of the court excluding evidence 
of prices of comparable sales. The technicality of ex¬ 
ception to rulings upon evidence has been abolished (Rule 
46, F.R.C.P.) and it is necessary simply to make clear 
the action which the party desires the court to take. It is 
perfectly clear from the discussion of the court in this 
case (Jt. App. 37), especially when viewed in the light 
of the record in the companion case (No. 13,144) tried 
two months earlier, that the court understood the Agency’s 
position, that it knew there had been no waiver thereof, 
and that the Agency was required to try the case under 
the procedure demanded by the court’s ruling until it 
should be reversed. And, in fact, the Agency invoked the 
Hannan case, not with respect to comparable sales gen¬ 
erally* but with respect to a sale to a party possessing the 
power of eminent domain (Jt. App. 25-26). 


F. The court’s error was highly prejudicial to appel¬ 
lant: —Counsel for the church took the position in his open¬ 
ing statement that, from the nature of this property valua¬ 
tion could not be approached from the standpoint of capi¬ 
talization of rent or income, that there were no sales in¬ 
dicating market value (Jt. App. 24), and that the only 
approach possible was cost of reproduction. The parties’ 
evidence on this approach varied widely for the reason, 
among others, that appellee contended that no deprecia¬ 
tion should be deducted from this 62-year-old church in 
determining cost of reproduction (Jt. App. 58-59). In this 
situation, it was especially important to have available 
the facts as to sales of church properties reasonably com¬ 
parable as to physical attributes, time of sale, etc. Al¬ 
though it has at times been said that the application of 
the concept of market value involves a guess by informed 
persons, “that guess must have a rational foundation.” 
Westchester County Park Commission v. United States, 
143 F. 2d 688, 692 (C.A. 2, 1944), certiorari denied, 323 
U.S. 726. When sales are sparse, the requirements of com¬ 
parability are necessarily relaxed so as to permit the ad¬ 
mission of sales considerably removed geographically, 
United States v. Toronto Nav. Co., 338 U.S. 396, 402 (1949), 
or of sales which normally would be considered remote in 
time, e.g., United States v. Becktold Co., 129 F. 2d 473, 
479 (C.A. 8, 1942), sale 14 years prior to the taking; Chap¬ 
man v. United States, 169 F. 2d 641, 644-645 (C.A. 10,1948), 
certiorari denied, 335 U.S. 860, eight years prior to the 
taking; Dickinson v. United States, 154 F. 2d 642, 643 (C.A. 
4, 1946), six years prior to the taking. In the present 
case the sales of other church properties within a few 
years of the taking would be very significant in weighing 
the opinions presented by the parties and, being actual 
transactions, would constitute unbiased objective criteria. 

Conformance to the district court’s requirement that af¬ 
firmative proof be given that there was no compulsion, 
which is hard enough when individuals are parties to the 
transactions, would be extremely difficult if not impossible 
when churches are concerned. Governing bodies such as 
a board of deacons and sometimes an entire congregation 
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are required to approve a sale of church property. An in¬ 
vestigation of the reasons those individuals approved the 
sale would be impossible. Recognizing this fact, the court 
below was compelled to depart from the logic of its hearsay 
objection when the purpose of the trustees in a particular 
sale were considered (Jt. App. 46). 

The limitations upon admission of evidence as to com¬ 
parable sales were important in another respect. The repro¬ 
duction process requires valuation of the land as if it vrere 
vacant. Appraisers for the Agency considered sales of 
vacant lands in the vicinity in this connection, but -were 
prohibited under the trial court’s ruling from stating the 
prices of them (Jt. App. 31, 32, 33, 53). Admission of the 
evidence in both of these particulars would, we believe, have 
substantially affected the jury’s verdict. It certainly cannot 
be said that there would have been no effect. “An erroneous 
ruling which relates to the substantial rights of a party is 
ground for reversal unless it affirmatively appears from 
the whole record that it was not prejudicial.” [Italics by 
the court]. McCandless v. United States, 298 U.S. 342, 
347 (1936). 

II 

The Instructions to the Jury Were Erroneous Because They 

Appealed to the Emotions 

“In an eminent domain proceeding, the vital issue—and 
generally the only issue—is that of just compensation.” 
McCandless v. United States, 298 U.S. 342, 348 (1936). In 
N. Y. Central R. R. Co. v. Johnson, 279 U.S. 310, 318 (1929), 
the court summarized the fundamental principle of all jury 
trials as follows: 

The state, whose interest it is the duty of court and 
counsel alike to uphold, is concerned that every litiga¬ 
tion be fairly and impartially conducted and that ver¬ 
dicts of juries be rendered only on the issues made by the 
pleadings and the evidence. The public interest re¬ 
quires that the court of its own motion, as is its power 
and duty, protect suitors in their right to a verdict 
uninfluenced by the appeals of counsel to passion or 
prejudice. 
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Thus, in the present case, the sole issue was the value of 
the property taken. It was, of course, a material fact 
that this was church property and notation of this fact 
would, of course, be entirely appropriate. However, the 
district court’s instructions to the jury stated as follows 
(Jt. App. 60-62): 

You will approach the problem, therefore, with a 
clear understanding that the work in which the plain¬ 
tiff is engaged is a commendable public enterprise to 
keep our Nation’s Capital modem, wholesome, and 
beautiful. 

It is not only our Nation’s Capital, today it is one 
of the most important cities in the world because of 
our nation’s importance and influence it must set 
proper standards for our way of life. 

This is a Christian nation. While state and church 
are separate, each has need of the other. 

The greatest historians of our day, such as Dawson 
and Toynbee, have proclaimed that our civilization 
which we are striving so desperately to preserve in the 
world today, against the horrible challenge that is as¬ 
serted against it, is Christian civilization. It was officers 
and missionaries of the Christian church that brought 
Europe up out of the Dark Ages and established what 
is now known as Western Civilization. 

For hundreds of years the judges and clerks of the 
courts that established our common lawr and Anglo- 
American jurisprudence were ministers of the church. 
The black robes which judges wear today are a remin¬ 
der that the judges in earliest times were Christian 
churchmen. Through them and through their doctrine 
the government itself is under God and the law. And 
our sacred rights and privileges were established. 

In speaking of Christianity this Court is not refer¬ 
ring to any denomination, nor indeed to any super¬ 
natural or transcendental religious doctrine. The Court 
is referring to the historic fact that Christian principles 
were infused into the fundamental law which is the 
basis of our form of government. 
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It is quite right and necessary for us to remind our¬ 
selves from time to time of these facts. The blessings 
of our free institutions can not be maintained if we 
abandon the inculcation of the principles upon which 
they are founded. 

The need of the Christian church as a whole and the 
need of the individual units in the various communi¬ 
ties must be borne in mind. 

This is said at this time, gentlemen of the jury, 
merely to inform the jury that they must give fair 
and adequate consideration to the defendant owner in 
this case, in accordance with the instructions of the 
Court as to the law. 

The jury is engaged in an intellectual process and 
must determine the questions submitted in accordance 
with the facts and the law without consideration of 
sentiment or emotion. 

These extended comments were entirely irrelevant to 
any issue properly before the jury. They could only have 
the effect of appealing to the emotions and inclining the 
jury to return a large verdict. This is far removed from 
the guiding criterion that compensation must be just to the 
public as well as to the owner of the property taken. Bau¬ 
man v. Ross, 167 U.S. 548, 574 (1897). 

We doubt if anyone would contend that such an argu¬ 
ment to the jury would have been permissible. It cannot 
be justified simply because instead it was contained in the 
court’s instructions to the jury. Nor can this be explained 
as the ex tempore expressions induced by the enthusiasm 
of the moment. It was contained in the written instructions 
to which exception was taken before they were delivered 
(Jt. App. 64). And, in these circumstances, the brief 
admonition that the jury should base its judgment on the 
facts “without consideration of sentiment or emotion” (Jt. 
App. 62), cannot, we submit, cure the error of the inten¬ 
tional appeal to the sympathy of the jury as to the “need 
of the Christian church” (Jt. App. 61). 
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CONCLUSION 


For the foregoing reasons it is submitted that the judg¬ 
ment should be reversed for a new trial. 


Respectfully, 


April 1956 


Perry W. Morton, 

Assistant Attorney General. 
Roger P. Marquis, 

Attorney , Department of Justice , 
Washington, D. C. 
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APPENDIX 


[Tr. 43] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

(Holding a Condemnation Court) 

District Court Docket No. 2-55. 

District of Columbia Redevelopment Land Agency, 

PLAINTIFF 


vs. 

47 Parcels of Land in Squares 538 and 583, in the District 
of Columbia, Angela Brosnan, et al., and Unknown 
Owners, defendants 


Washington, D. C., 
Tuesday, December 6,1955. 

The above-entitled matter came on for further hearing 
before the Honorable Robert N. Wilkin, District Court 
Judge, and a condemnation jury composed as follows: 
George B. Furman, Jr., Thomas K. Zevely, Thomas M. 
Hind, Wallace Savage, and Oliver B. Cassell; with alternate 
jurors Adrian D. Waring and Arthur C. Johnson, in Court¬ 
room No. 14, United States Court House, Third Street and 
Constitution Avenue, Northwest, Washington, D. C., com¬ 
mencing at 11 o’clock a.m., on Tuesday, the 6th day of 
December, 1955. 

[Tr. 44] 

Appearances : 

On behalf of the plaintiff: Ralph A. Ricketts, Esq., John 
C. Donohue, Esq., J. Brown, Esq. 

On behalf of the defendant: John L. Laskey, Esq. 

• • • • • 
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[Tr. 51] 

Opening Statement by Counsel fob Defendant 

• • • • • 

Now, the evidence to be considered by you in connection 
with the charge to be given by the Court will show that one 
of [Tr. 52] the special qualities of this property is that it 
has no market value, as we customarily consider that term; 
that because of its special nature and the special nature of 
other structures, they are not normally bartered on the 
marts of exchange; and because of that lack, we do not 
have what is, as I said, customarily known as market value. 
• • • * • 

[Tr. 64] 

Q. Now, prior to the time when the property was [Tr. 65] 
beginning to be vacated, did the location of the Church 
continue to have value in connection with serving the com¬ 
munity in which it was? A. Oh, definitely. 

Q. Could you explain to us briefly what the nature of that 
service was? A. Well, the service to the community, the 
functional advantages in Zion Church are those of worship. 
There is a unit of worship. There is the unit of education, 
unit of fellowship and community need, and we have that 
entire playground space all around the Church, which we 
used in the community, in our ministry to it. 

Q. Now, Reverend Edwards, with regard to the physical 
property of the Church buildings, have you been able, 
from your observation and life in the Church, to observe 
the adequacy of those facilities for your needs? A. The 
services were adequate to us in the existing present and in 
any foreseeable future that we had. 

• • • • • 

[Tr. 205] 

Thomas B. Sandoz, called as a witness by counsel for de¬ 
fendant, and having first been duly sworn, took the stand, 
and was examined and testified as follows: 

Direct Examination 
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[Tr. 206] 

Q. What is your occupation! A. Beal estate. General 
real estate business, appraising properties, property man¬ 
agement. 

Q. How long have you been engaged in that business in 
the District of Columbia! A. 29 years. 

« • • • • 


Q. Mr. Sandoz, can you state, based upon your experi¬ 
ence, whether or not there was in the District of Columbia, 
on June 21,1955, what could be stated as recognized by the 
real estate business, as the market value of a church! A. I 
don’t think so. 

Q. Will you explain that answer, please, sir. A. Well, 
I think in order to create a market value, there must be 
considerably more activity in that line and more supply and 
more demand, to create a market. 

• • • • • 


[Tr. 212] 

Q. Did I understand you correctly on direct examination, 
that you had comparable sales? A. Yes. 

Q. Back of your valuation of $3 a square foot? A. Yes, 
sir. I said I used comparable sales. 

Q. Used comparable sales? A. In arriving at that, yes. 

Q. Where are those comparable sales located? [Tr. 213] 
A. Well, one is the second property east of the alley on F 
Street, the address is 325 F Street. 

Q. Just a minute. Would you point out to me where that 
is on the board here? A. Lot 810. 

Q. Lot 810? Just a minute. 

Mr. Ricketts: If your Honor please, I object to his 
testifying to anything concerning Parcel 9, for this reason, 
—I mean Parcel 7. That is in the present case in condemna¬ 
tion, and- 

The Court : He is only answering the questions that you 
are asking, Mr. Ricketts. 
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Mr. 1 Ricketts: Yes, I realize that. I am anticipating 
somewhat. 

By Mr. Ricketts: 

Q. Is it a prior sale to this condemnation proceeding? 
A. Yes. 

Q. When was it? A. In 1951. 

Q. January 1951? A. Yes, sir. 

Q. Do you have personal knowledge of this transaction? 
A. Well, I didn’t negotiate the sale myself; no sir. But the 
information I have is a matter of record, and was obtained 
through the District, Lawyers and Washington Title- 

[Tr. 214] 

Mr. Ricketts : If your Honor please, I am going to invoke 
the rule in the Hannan case here. 

Mr. Laskey: I didn’t hear that. 

Mr. Ricketts: I am going to invoke the Hannan case. 
The Court: If you don’t ask the question, he won’t have 
to answer it. 

The Witness : It is a matter of record. 

• • • • • 

[Tr. 260] 

William H. Harps, called as a witness by counsel for 
plaintiff, and having first been duly sworn, took the stand, 
was examined, and testified as follows: 

Direct examination. 

Mr. Ricketts: If Your Honor please, would it be possible 
to give Mr. Harps an opportunity to look over the Defend¬ 
ant’s Exhibit, that schedule of costs which Mr. Scharf 
prepared? 

The Court: Yes. You may show him the exhibit, or a 
copy of it. 

The Court : Do you want him to become- 

Mr; Ricketts: —familiar with it, yes, sir. 


By Mr. Ricketts : 

Q. Will you state your full name ? A. William H. Harps. 

Q. And your address? [Tr. 261] A. 1614 Allison Street 
N.W., Washington, D. C. 

Q. What is your occupation? A. I am a real estate 
broker, Vice President of the John R. Pinkett, Inc., in 
charge of property management and appraising. Our office 
is located at 1302 New Jersey Avenue, N.W. 

• • • • • 

[Tr. 271] 

A. My final estimate of value for the whole church prop¬ 
erty, land and both buildings, is $192,000. 

Mr. Laskey: What was that? 

The Witness: $192,000. 

By Mr. Ricketts : 

Q. Now, how did you break it down? [Tr. 272] A. Land 
value $23,500. That reflects a unit cost of $1.68 per square 
foot evened out. 

Q. How do you justify $1.68 per square foot for the land? 
A. I justified it on the basis of comparable sales in the 
neighborhood, similarly zoned. Also I used as a test the 
listing price of ground that we had for sale in our own 
office which we attempted to sell, which incidentally was 
subsequently sold. 

Q. You have those comparable sales with you? A. Yes, 
sir. 

Q. And are you prepared to testify on those comparable 
sales should you be asked? A. I am. 

Q. Are you familiar with any previous sales, any prior 
sales to June the 21st, 1955, as to lot 801? A. Let me check 
a minute, sir. Would you mind giving me the address of 
that? I don’t have them filed by lot and square number. 

Q. 325 F Street, Southwest. A. Let me see. Was that a 
frame or brick dwelling on there? 

Q. It was brick. A. Yes, sir. I have for that property, 
325 F Street, Southwest 
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[Tr. 273] 

Q. Yes, or lot 801 in square 538? A. I have more than 
one sale. There were three or four. 

Q. On that same piece of property? A. Oh, yes. 

Q. Do you have a record of the sale of July, 1951, Stevens 
to Hensler? A. July, 1951, or July 1950? 

Q. July, 1951, it has been testified to. A. No, sir. It 
wasn’t sold then. The property was sold the final time in 
1950 to Sergeant White, who just settled with the govern¬ 
ment yesterday. 

Q. Does your record show what that sale was? A. The 
one to Hensler? 

Q. Yes. Do you show a sale to Hensler? A. Yes. 

Q. When was that? A. Acquired by Mary J. Hensler 
from James Stevens, May the 25th, 1950. You want me to 
give the price ? 

Q. Wait a minute. You have it as of May the 25th, 1950? 
A. Yes. We didn’t go to court on the case; the case was 
settled- 

Mr. Laskey: I object to any reference to other proceed¬ 
ings. 

The Court: Sustained. 

[Tr. 274] 

By Mr. Ricketts : 

Q. Directing your attention to that sale from Stevens 
to Hensler, do you think that was a comparable land value 
to the subject land property? A. What do you mean, the 
land value? That was an improved piece of property. 

Q. Could you, from the records that are in the District 
of Columbia, and the records that you might have available, 
would you separate the land and the building and give a 
value on the land? A. I could, but I hardly do it. I mean 
I could do that. 

Q. Is that the customary practice? A. No, sir; that is 
called extracting the land. It is done sometimes, but that 
is a procedure that is fought with all kinds of errors that 
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might creep in. When a person buys a honse it is for a 
home. No one ever bought a land and building. They buy 
a piece of property to live in. This was a good piece of 
property that had just been remodeled. At the time, the 
house had hot water heating system. The Areola Furnace 
hadn’t been in there three months. Electricity had been 
put in. It had a three-piece bath, one of the very few 
houses in southwest with that; also cabinet sink, gas hot 
water heater. I went all through the house. I know the 
property very well. This was a six-room house, two story. 

Q. Would it be possible to break down the land value 
[Tr. 275] on that lot 801 to a figure that would be compara¬ 
ble to the subject property? A. I could break it dowm, but 
the figure I did break down was much less than the value 
I put on the ground here. I had on the ground there $1,300, 
which gave it $1.20 a square foot. And generally, in ap¬ 
praising those small residential sites, we don’t put a square 
foot basis on them because you can’t. You appraise it as a 
site for a residence. You know a builder who is going to 
buy a certain site to build a residence will pay so much for 
it. When a residence runs 16 feet or less it is pretty hard 
to say it is worth so much a square foot, because you 
can build just one thing, a single family row house, or two 
family flat on it—two things you can put on it. A builder 
will pay just so much for it and no more, because they 
can’t come out on the rent if they do. 

Q. In your expert opinion, if you knew it was testified 
that the value of that land was $2.00- 

Mr. Laskey: If the Court please, this again is obviously 
a form of question to which objection has been sustained. 

The Court: Sustained. 

By Mr. Ricketts : 

Q. Mr. Harps, are you familiar with a sale on First and 
C Streets, Southwest, lot 809? Are you familiar with the 
sale there? A. Well, there I need to get the square number. 
I am [Tr. 276] familiar with all sales in square 635 and 
south of 635. I have the records. 



30 


Q. Are you familiar with the sale at First and C Street, 
Southwest, in square 635? A. I am familiar with all of the 
sales in square 635. 

Q. Which occurred in 1954? A. Yes, sir. 

Q. What do your records show, or can you testify con¬ 
cerning that? A. I can’t testify to that because those rec¬ 
ords—I didn’t feel the National Towers Assembly would 
be needed. It is in the trunk of my car in the parking lot 
across the street where I have all the sales in Southwest. I 
can go get them. 

Q. So, such a sale indicated here, you do not think com¬ 
parable? A. No indeed. In that property you are talking 
about "was within a block and a half of the Capitol, close to 
the Horticulture Museum. It was an assembly of an entire 
city block. As a matter of fact, the National Towers, In¬ 
corporated, assembled tw’o city blocks, one a triangle block 
south of square 635, the other one w*as odd shaped site in 
635. Both of them were north of the railroad. Both of them 
were within a block of Government buildings. Both of them 
are within the Capitol Hill Restoration area, which is 
just like the Georgetown [Tr. 277] restoration area. It is 
an entirely different thing from across Virginia avenue. 
It is just absolutely no comparison. As a matter of fact, 
the Assembly of the National Towers, when asked why on 
earth did they pay so much for it, said “I can restore 
these-” 

Mr. Laskey: I object. 

The Court : We are going too far afield from this particu¬ 
lar plot. 

The Witness: I just happened to know so much about 
that. 


By Mr. Ricketts : 

Q. You have comparables to the subject properties, land 
values, have you not? A. I think I have. 

Q. Will you describe a couple of them? 

Mr. Laskey: Are you asking the witness to enter a de¬ 
scription, including prices? 
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Mr. Ricketts : No, I will not ask for prices. 

Mr. Laskey: Just identifying the property! 

Mr. Ricketts: Yes. 

Mr. Laskey: Will you explain that to him then! 

Mr. Ricketts: I will ask him the price, but not at this 
time, and you can make your objection then. 

By Mr. Ricketts: 

Q. I just want you to describe the comparables without 
any mentioning of prices. [Tr. 278] A. All right, sir. 
Number one property located at 489 C Street, Southwest, 
being lot 807, in square 429, zoned residential C, 60-C. It 
was level, on grade, had all utilities, rear alley, paved 
street, row brick exposure; across the street from DGS 
Warehouse, which was zoned second commercial. Dimen¬ 
sions 17.3 frontage by 127 feet in depth, containing 2,046 
square feet. I consider this highly comparable from the 
point of view of being a site of extreme depth such as the 
subject site, a site that was adjacent to second commercial 
zoning, such as is subject site. This was a vacant piece of 
ground. It was sold May, 1950, by Emma Sheey to Edwin 
Shelton. Now, another sale- 

Q. Just a moment, Mr. Harps. Before you go any fur¬ 
ther and before you answer this question, give counsel on 
the other side an opportunity to object. 

Mr. Laskey: May I question him about the sale first! 

The Court : You may. 

By Mr. Laskey: 

Q. Did you participate in the sale! A. No, sir. 

Q. Did you know either parties to the sale! A. Yes, sir. 

Q. Your answer was “no!” A. Yes, sir; I knew one of 
the parties. 

[Tr. 279] 

Q. You do! A. I know them now. I did not know 
them at the time of sale. 

Q. Do you know the circumstances of either of the parties 
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at the time of the sale? A. I know considerable abont the 
circumstances of the buyer and why he bought it and what 
he was trying to do. 

Q. Do you know anything about the circumstances of the 
seller? A. Can’t say that I do, sir. 

Q. Thank you. That’s all. 

Mr. Ricketts: Now, don’t answer this question until a 
ruling is made. The comparable you just testified to, what 
did that sell for? 

Mr. Laskey: I object. 

The Court: Sustained. 

Mr. Ricketts: Now, you can answer. 

The Court: No, I said the objection was sustained. 

Mr. Ricketts: Oh, I’m sorry. Now, you have another 
comparable? 

The Witness: Yes. Property located at 112 Canal Street, 
Southwest. This is on the south side of the Canal, being lot 
828, in square 580. 

By Mr. Ricketts : 

Q. Where is that comparable? [Tr. 280] A. It is level, 
on grade, has all utilities; no alley, but paved streets, boule¬ 
vard type street in front, poor exposure with condemnable 
brick dwellings on both sides; zoned residential 60-C; di¬ 
mensions 36 by 92, containing 2,391 square feet, narrowing 
to the rear. The usable depth, I would say of it was about 
70 feet. This was a rather old sale, sold in April 1948, by 
Micheal Walsh to Carl Hardy. This piece of property was 
one of the few unimproved pieces of property I could find. 
There -weren’t many any where as a matter of fact. It is 
listed here as example of vacant ground. I’m not going to 
give the price. But I would like to say, if I may- 

Mr. Laskey : I object to a voluntary statement by the wit¬ 
ness that is not responsive to the question. 

The Witness: I’m not going to state the price at all. I 
will quit on that particular piece of property. 

Mr. Ricketts : Mr. Harps, before you go on, are you pre- 
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pared to tell the price on the piece of property you just 
testified tot 

The Witness: Yes. 

Mr. Ricketts: Now, don’t answer the question until coun¬ 
sel can state an objection. What is the price of that prop¬ 
erty? 

Mr. Laskey: I request examination. 

The Court: You may proceed. 

[Tr. 281] 

By Mr. Laskey : 

Q. You stated the names of the parties to the April, 1948 
sale as being Micheal Walsh, I think. I didn’t get the 
second name. A. Carl J. Hardy. 

Q. Carl J. Hardy? A. Yes. 

Q. Did you know the parties to that sale? A. I know 
Micheal Walsh. 

Q. Did you know him at that time? A. I have known 
him for a number of years. 

Q. Did you know Carl J. Hardy? A. No, sir. 

Q. Did you know the circumstances of the seller at the 
time of the sale? A. No, sir. 

Q. Did you know the circumstances of the buyer at the 
time of the sale ? A. I tried to find out and could not. 

Q. I object to the question then. 

The Court: Sustained. 

Mr. Ricketts: If your Honor please, my purpose in pro¬ 
ceeding this way is to save time. When the jury is dis¬ 
missed we would like to be heard of that. 

The Court: Very well. 

[Tr. 282] 

By Mr. Ricketts : 

Q. And you state that you have many more comparables 
which you are ready to testify to if called upon, is that 
correct? A. Yes. I have in addition- 

Mr. Laskey : I think that question has been answered. 
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By Mr. Ricketts : 

Q. Now, Mr. Harps, you have testified as to the land 
value. Will you now testify to the value of the buildings? 

• • • • • 


[Tr. 285] 

Proceedings 

(Counsel met with the Court, in the Court’s chambers, 
and at 11:35 o’clock, a.m., the reporter was summoned to 
the Court’s chambers, where the following proceedings were 
had and recorded:) 

Mr. Brown : I will make it as brief as possible. 

I would like to state for the record in this case the Gov¬ 
ernment’s objection to the ruling of the Court yesterday 
afternoon, excluding from the evidence testimony as to 
comparable sales which the Government sought to intro¬ 
duce through its expert witnesses. 

The Government relies principally on the case of the 
United States versus Certain acres of land in Aiken and 
Barnwell Counties, South Carolina, Fourth Circuit, and the 
case decided in December 1952, and I would like to read one 
or two excerpts from that case. 

[Tr. 286] 

Mr. Laskey: What is the citation? 

Mr. Brown: I don’t have the citation. I can obtain it 
for you later. 

The opinion recites: 

“One of the witnesses for the Government who had 
testified as an expert was asked as to sales of similar 
lands in the community near the time of the condemna¬ 
tion which he had taken into consideration in arriving 
at his estimate of value. • • • This testimony was ex¬ 
cluded because the records were not produced or the 
persons who had participated in the sales called as 
witnesses. This, we think, was error. While the ad¬ 
mission of testimony of this sort was a matter very 


35 


largely within the sound discretion of the trial judge, 
the exclusion here rested, not upon a sound exercise of 
that discretion, but upon an erroneous application of 
the hearsay and best evidence rules. The witness 
within reasonable bounds should have been allowed to 
give the jury the facts upon which his opinion as to 
value was based; and it would unduly hamper the pro¬ 
duction of such testimony and needlessly prolong the 
trial to require that the sales be proved with the par¬ 
ticularity that would be necessary in suits to enforce 
the contracts relating thereto. The hearsay and best 
evidence rules are [Tr. 287] important, but they should 
not be applied to prevent an expert witness giving in a 
reasonable way the basis of his opinion. * * # ” 

“ Cases can readily be imagined where the Court in 
its discretion should exclude evidence of this sort be¬ 
cause of remoteness in time of the sales or because the 
property sold was not similar to that being valued, but 
it should ordinarily not be excluded under the hearsay 
or best evidence rules. If the expert has made careful 
inquiry into the facts, he should be allowed to give 
them as the basis of the opinion he has expressed. If 
he had not made careful inquiry, this will be developed 
on cross-examination and will weaken or destroy the 
value of the opinion. Ordinarily evidence as to facts 
of this sort given by an expert as the basis of his opin¬ 
ion as to value comes with a sufficient guaranty of 
trustworthiness to justify the relaxation of the hearsay 
and best evidence rules.” 

Now, the Fourth Circuit case has been expressly adopted 
bv the Court in the Fifth Circuit, in the case of Interna- 
tional Paper Company vs. the United States. That case, 
decided on November 23rd, 1955, just some three weeks 
ago, is not yet reported. 

Mr. Laskey: November 23, 1955, Fifth Circuit? 

[Tr. 288] 

Mr. Brown : Fifth Circuit, that’s correct. And the Court, 
in its opinion, specifically adopted the rule by Judge Parker 
in the South Carolina case. 
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I am not going into any other case, but the Tenth Circuit 
has held to the same facts, in the H. & H. Supply Company 
vs. U. S., 194 Fed. 2d. 533. 

The Eighth Circuit has held the identical rule in the 
Ramming Real Estate Company vs. U. S. case. 

The Government contends that where four Circuit Courts 
have ruled that evidence of comparable sales should be ad¬ 
mitted, and only one Circuit Court has ruled to the con¬ 
trary,! which is the case in Massachusetts, in the First 
Circuit, that this Court, being a Federal Court, in the 
absence of a ruling by the local United States Court of 
Appeals, should adopt what has now become a federal rule. 

The only case that we have been able to find in the Dis¬ 
trict of Columbia which would appear to cover this point 
is the Hannan vs. U. S. case, and we contend that that case 
is not as broad as it has been contended to be. 

We feel we can show that in the record of the Hannan 
case, comparable sales were introduced by both the Govern¬ 
ment and property owners, and without objection on either 
side, and that the only cases, the only sales, rather, that 
were involved in that case which were objected to and 
excluded were sales made to the condemning authority, to 
the War [Tr. 289] Department, in that case. 

We feel that the reason for that is this: If an expert 
witness is testifying to a sale between individuals or be¬ 
tween a real estate company or corporation and an individ¬ 
ual, there is a presumption that that is a free and willing 
sale. If it can be shown by the opposition that it was a sale 
at foreclosure or tax sale, then clearly it would not be 
admissible, but we contend that where sales to the United 
States, the condemning authority, under threat of con¬ 
demnation, are concerned, that there is a contrary pre¬ 
sumption, namely, that the property owner would not have 
sold the property to the Government were it not for the 
threat of condemnation. 

We contend that that type of sale is not a market sale 
and would not, therefore, have any bearing on fair market 
value. 

But as to sales generally, we feel that a witness should 


be allowed to state the basis of his value that he places on 
the property, and it is well known that the comparable 
sales method is one of the best approaches to value, leading 
to fair market value; and fair market value, in turn, is a 
very valuable guide in arriving at just compensation. 

So I will state for the record that the Government objects 
to the ruling of the Court yesterday, for the reasons stated. 
I believe that is all. 

Mr. Laskey: I think it should be- 

[Tr. 290] 

The Court: Very well. 

Mr. Laskey: It should be shown that the basis of the 
objection which has not been met by argument of Govern¬ 
ment counsel, does not ask a repudiation of the rule in the 
cited cases. The basis of the objection was that under the 
practice followed in this jurisdiction, to permit the pre¬ 
liminary voir dire examination of the witnesses to bring 
out the full facts of the sale being offered as a comparable, 
affirmatively showed in this case that the witness did not 
know the circumstances of the particular sales being of¬ 
fered, and that the very test of market value in the applied 
cases was not supplied by the Government, in that there 
was no showing that the sales were free and voluntary on 
the part of both the owner and purchaser. 

Further, although that was the main basis of the objec¬ 
tion, I think the evidence offered failed to show compara¬ 
bility of the particular properties to the subject property. 

Mr. Brown : We will contend, your Honor, that the testi¬ 
mony of the expert witness did establish comparability, 
and that the burden is not upon the party offering the evi¬ 
dence to establish or to relate the circumstances behind the 
sale, that it is presumed to be free and voluntary, unless 
the contrary can be shown by the opposition, and that per¬ 
sonal knowledge is not an important element where an 
expert is testifying as to these sales. 

[Tr. 291] 

The Court : The Court's ruling is based upon the decision 
of the Court of Appeals of this District. 
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The witness in this case testified that his opinion was 
based upon comparative sales, and he was allowed to testify 
as to the properties upon which he based his opinion. 

When he was asked as to the price paid, then counsel for 
the property owner asked for permission to examine the 
witness, and when the witness said that he did not know 
one of the parties, or the conditions, the Court felt that his 
further testimony would be in violation of the rule estab¬ 
lished by the Court of Appeals. 

I should name the case there. 

Mr. Laskey : I should, also. 

Mn Brown : That case is Hannan versus U. S., 131 Fed. 
2d, 441. 

Mr. Ricketts: It is the one we have had with us all the 
time. 

Mr. Brow’n : We have relied upon it a great deal, too; but 
vre feel that the price goes to the essence of the usefulness 
of the sale. That is our position. And that he should be 
allowed to so testify. 

That is all I have, your Honor, unless someone else has 
something. 

The Court: All right. 

Are you ready to proceed? 

[Tr. 292] 

Mr. Ricketts: Yes, sir. 

Mr. Brown: Thank you very much, your Honor. 

The Court : Yes. 

• • • • • 

[Tr. 319] 

William H. Harps, having been previously duly sworn, 
took the stand, and was examined and testified further as 
follows: 

Direct Examination (Resumed). 

Bv Mr. Ricketts : 

m 

Q. Mr. Harps, what else did you do besides ascertain the 
cost of reproduction of this church? A. I based my evalua- 
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tion, sir, mainly on the cost approach. The depreciated cost 
of the property, that is, the building, plus the land. How¬ 
ever, I investaged [sic] a number of sales, recent sales, of 
churches merely to determine whether there was a market in 
churches. 

I found out there appeared to have been a market in 
churches due to the population shifts in the District of 
Columbia. At about the time of the appraisal I got an 
exclusive [Tr. 320] listing on a church. The church that 
was highly comparable to the subject. Had about the same 
number of cubic feet. Matter of fact, it had about 270,000 
cubic feet. It had a ground floor area of 5,101 square feet. 
All stone building, detached, located in nearby northeast. 
It had steam heat, flow pressure steam heat, with a new 
gas-fired boiler in it. It had a tower 124 feet high, stone 
tower. It had a seating capacity in the auditorium of 537 
persons. And in the balcony of 204. Fifty in the choir. 
Nearly 800 people. 

The interior trim was oak and white pine. It had oak 
pews. As a matter of fact it was very similar on the in¬ 
side to the subject church. From the pictures of the two, 
you could hardly distinguish one from the other from the 
inside pictures. 

The building was located on a lot much smaller than sub¬ 
ject, but it was triangularly shaped, located at 6th and 
Maryland Avenue, Northeast. The church fronts right on 
the park. C Street is on one side, Maryland avenue is on 
the north side. This is the Eastern Presbyterian Church. 
This church, as I said, I had listed just about the time of 
the appraisal. It was a conditional exclusive listing pro¬ 
vided that Pinkett had exclusive listing unless a person who 
had been working on it sold it to the party they were 
trying to sell it to before we came into the picture. 

The fact that I represented the sellers, I knew why they 
were selling, wherein I didn’t give it much weight with 
relation [Tr. 321] to subject property. It did influence me 
to believe that when I finished my appraisal I was on 
reasonably sound ground. The church was subsequently 
sold by this other broker. 
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Q. Mr. Harps, when that church was listed in your of¬ 
fice, or sometime thereafter, did you take photographs of 
that church! A. Yes. 

Q. I hand you two photographs and ask you to look 
at those photographs. A. I took them. 

Q. Are they pictures of the church you are now talking 
about, the Eastern Presbyterian Church? A. Yes. 

Q. Where did you take those? A. I took these two 
yesterday morning. 

Mr. Ricketts: Will you mark these as Plaintiff’s Ex¬ 
hibits 5 and 6, 

The Clerk: Four and Five. 

Mr. Ricketts: Four and five? All right. 

(The photographs referred to were marked Plaintiff’s 
Exhibits 4 and 5 for identification.) 

Mr. Ricketts : Now, Your Honor, I wish to offer these in 
evidence. 

Mr. Laskey: I object, if the Court please. We wish to 
state the basis of the objection. I don’t think the docu¬ 
ments, themselves, if Your Honor cares to observe them, 
support the [Tr. 322] contention stated by the witness of 
comparability. We have no supporting evidence as to the 
circumstances at the time of the sale. I may be incorrect 
in this, but I thought I understood the witness to say 
the congregation had moved away from the area. 

The Witness: No, I didn’t say that. I said there was a 
market in churches because of the shifting population in 
general. 

Mr. Laskey: Oh. Might I ask the witness one or two 
questions then? 

The Court: You may. 

By Mr. Laskey: 

Q. Isn’t it a fact that the congregation of this church 
had moved away from the area in which the church was 
located? A. No, sir. Not that I know. I will put it that 
way. That wasn’t the reason they listed it. 
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Q. They didn’t tell you that was the reason? A. No, 
they didn’t tell me that. 

Q. You don’t know whether or not that is the fact? A. 
I can’t say that was the fact. 

Q. You can’t say it was not a fact? A. Either way. 

Q. Wasn’t there a streetcar line near that church? A. 
Right in front of it. 

[Tr. 323] 

Q. Right in front. Do you know whether or not that was 
a disturbing element to the congregation? A. No, I don’t. 

Q. You don’t know whether it was or not? A. No. 

Q. Are you a churchman? A. Yes. 

Q. What denomination? A. Episcopal. 

Q. Would you consider that the noise of the streetcars 
passing immediately in front of your church would be a 
disturbance? A. Frankly, I never thought about it be¬ 
fore. There is no streetcar in front of my church and 
consequently, I have never thought of it. It is on 15th 
street, Saint Luke’s. There is heavy traffic out there 
though. 

Q. This is stone rather than brick construction? A. 
Solid stone. 

Q. And it is not a Baptist Church? A. No, sir; Pres¬ 
byterian. 

Q. It is a fact, is it not, with vour experience in churches 
that there are certain unique factors incorporated into the 
structure of various churches because of the needs of that 
particular denomination? A. Yes. 

[Tr. 324] 

Q. Baptist denomination believes in emersion baptism? 
A. Right. 

Q. Does Presbyterian? A. No. 

Mr. Ricketts: I don’t think that is in line with his ob¬ 
jection; what he things about churches and what other 
churches do. 

The Court: He is asking questions to enable the Court 
to rule upon the pertinence of applicability. 
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Mr. Ricketts: You mean as to his comparable? 

The Court : Yes. He has answered the question. 

By Mr. Laskey: 

Q. Other than the fact that this building is constructed 
of stone and the subject building is constructed of brick, 
there are other structural differences, are there not? A. 
There are no other significant differences, other than the 
fact- 

Q. Would you mind stating the differences rather than 
characterizing them as significant or insignificant? A. 
All right. Eastern Presbyterian has a Bryant gas fur¬ 
nace, installed in 1950 in it. Subject has a stoker and 
coal-fired cast iron boiler. Eastern Presbyterian has a 
solid stone tower going 124 feet in the air with a negligible 
type point on top rather than the steeple. Subject has a 
brick steeple base, or belfry with a steeple on the top. 

[Tr. 325] 

Q. How about the basement? A. Eastern Presbyterian 
has a basement. 

Q. That is below’ ground level? A. That is below’ the 
grade level. Subject has a ground floor that is on grade 
level. That is a factor in favor of Eastern Presbyterian. 

Q. Would you just stick to the factual differences rather 
than characterizing them? A. Stick to the facts? 

Q. Yes, please. A. Well, w*hat I was going to say- 

Q. The question calls for the differences in the struc¬ 
tures only? A. I see. I told you the differences. 

The Court : Let me interrupt just a moment. Do counsel 
for the plaintiff expect to offer other evidence as to this 
sale? 

Mr. Ricketts: Yes, w’e do, Your Honor. We will have a 
witness who handled the transaction and who will testify 
as to the price. 

Mr. Laskey: I think we will have to hear that witness 
before we can pass on the admissibility of this exhibit. 

The Court: Do you wish to offer more from this wit¬ 
ness? 


Mr. Ricketts: No, other than to identify those photo¬ 
graphs. 

The Court: If that is all that was being offered, and in 
[Tr. 326] view of his statement that he just considered this 
church as substantiating for evaluation he would put on 
the other building, the Court would be inclined to admit 
these, but since the objection is still being insisted on, the 
Court will wait and hear the other testimony. 

Mr. Ricketts: Now, may this witness step down, Your 
Honor, and I will introduce the other witness at this time? 

The Court: Yes, you may. 

(The witness left the stand.) 

The Court: One thing I will say to counsel that bothers 
the Court, is this contention there ever is a market for 
churches. Suppose we spend some time on this matter. 
Isn’t it just one separate sale? Is there ever a market for 
church buildings in the usual sense? 

Mr. Ricketts : Not in the usual sense, but there might be, 
Your Honor, at the present time in the District of Colum¬ 
bia, a market for them. I could think of many churches 
that are being sold at this time. Not in this area per¬ 
haps, but in other areas. As the witness stated, because 
of the displacement of population. 

The Court: Very well. I will have to rule as the ques¬ 
tions are raised. But it seems to the Court that churches 
are so individual, so distinctive, and the needs and re¬ 
quirements for their purposes, each is different from every 
other in so many ways that I doubt whether it is worth¬ 
while to spend much [Tr. 327] time with it . 

Mr. Ricketts: I am not going to spend any further 
time than this one example. 

The Court: Very well. 

Mr. Ricketts : Call Mr. Scott. 

Thereupon 

James E. Scott, called as a witness by counsel for plain¬ 
tiff, and having first been duly sworn, took the stand, was 
examined, and testified as follows: 
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Direct examination. 

By Mr. Ricketts : 

Q. Will you state your full name, please? A. James E. 
Scott. 

Q. And your occupation? A. I am a real estate broker 
at 711 Florida Avenue, Northwest, Washington, D. C. 

Q. Did there come a time when you handled the sale of 
a church located at 6th and Maryland avenue, Southeast? 
A. Yes, there did. 

Q. Will you tell the Court and Jury the facts relating 
to that sale? 

Mr. Laskey: Will you specify what facts you mean, Mr. 
Ricketts? I am sure you are not asking the price at this 
point? 

[Tr. 328] 

Mr. Ricketts: Not at this point. 

By Mr. Ricketts: 

Q. Will you state to the Court and Jury who the par¬ 
ties were to this sale? A. The sellers of this church were 
the Eastern Presbyterian Church; the purchasers, New 
Mount Zion Baptist Church. They are both existing 
congregations in the city of Washington. 

Q. And what part did you take in this transaction? A. 
Our office sold for the Eastern Presbyterian Church, to 
Mount Zion Baptist Church, this property located at 6th 
and Maryland avenue, Northeast, Washington, D. C. 

Q. And in what capacity? A. As the broker. 

Q. And do you know the price that was paid for this 
property? 

Me. Laskey: Don’t state the price, please. 

The Court: Do you know the price? 

The Witness: Yes, I do. 

The Court: Don’t state it. 

Mr. Ricketts: Of course he knows the price. He was 
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there and transacted this business. Will you state what 
that price was? 

Mr. Laskey: I object. I can elaborate on it. 

The Court : You may examine the witness. Mr. Ricketts, 
I [Tr. 329] merely said to the witness what I did because 
I wanted to caution him not to state the price until we 
had heard from counsel. 

By Mr. Laskey: 

Q. When was this church first listed with your office? 
A. This church was listed with our office on July the 9th, 
if I recall correctly. Let me check that and I will be 
accurate. It was listed July 9th, 1955. 

Q. Had you been engaged, or had you any prior expe¬ 
rience or knowledge of the desire of the congregation or 
the organization to sell prior to that time? A. Yes, I had. 

Q. Are you a member of the congregation? A. I am not. 

Q. Were you a member of the buyer congregation ? A. 
No, I am not. 

Q. How did you acquire the knowledge prior to the event 
of its listing? A. Through one of the salesmen in our 
office who had contact with the Minister of Eastern Pres¬ 
byterian Church. 

Q. You, yourself, had no contact? A. My contact came 
at the time of the procurement of the listing. 

Q. And the information which you obtained as to events 
prior to that listing came from an associate or broker 
in your office? [Tr. 330] A. A saleman under me; a licensed 
salesman. 

Q. Did you have any personal knowledge of the loca¬ 
tion of the center of population of the congregation of the 
selling church? A. Did I have or do I have? 

Q. Did you? A. I did not. 

Q. At the time of listing? A. That’s right. 

Q. What was the date of sale? The listing was July 9th. 
A. November 2nd, 1955 was the date of sale. 
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Mr. Laskey: I object without further enquiry, if the 
Court please, on the ground that the evidence of the price 
in this case would serve no proper purpose in determining 
the value of the subject property. The evidence shows the 
structures are quite dissimilar. There is no showing of 
any circumstances from which we could acquire a general 
knowledge which would be applicable in this case, and as 
Your Honor has pointed out, there is nothing to establish, 
and as the evidence now stands, there is positive evidence 
to establish there is not a market in churches as such. 
This could only go to market value, and I submit the price 
would not be significant. 

The Court: Do you know why the church was being 
offered for sale? 

The Witness: Only what the trustees of the church told 
[Tr. 331] me. Do you wish me to state that? 

The Court: You may. 

The Witness: The trustees of the church told me that 
because of the change of population in that area they 
wanted a new church and therefore they were offering this 
church for sale. 

The Court: The Court will overrule the objection. The 
witness may answrer the question as to price. But the 
Court will caution the jury to consider it carefully in 
light of all the circumstances that have been developed 
here, and in light of the charge which the Court will give 
to you later before you consider the case. You may answer. 

The Witness: Now, what was the question? 

The Court: The price paid for the church. 

The Witness: The price paid for the property was 
$160,000. 

The Court: Anything else of this witness? 

Mr. Laskey: No. 

Mr. Ricketts: That's all; thank you, Mr. Scott. 

(The witness left the stand.) 

The Court: And the Court will now admit in evidence 
those pictures, so the jury may see the building. 
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(The photographs referred to, marked Plaintiff’s Ex¬ 
hibits 4 and 5 for identification, were received in evidence.) 

The Court: You may proceed. 

[Tr. 346] 

Raymond T. Brown, called as a witness by counsel for 
plaintiff, and having first been duly sworn, took the stand, 
was examined, and testified as follows: 

Direct examination. 

By Mr. Ricketts: 

Q. Will you please state your full name? A. Raymond 
T. Brown. 

Q. Your occupation? A. Real Estate Broker. 

Q. In the District of Columbia? A. Yes. 

Q. How long have you been in that business? A. About 
25 years. 

Q. Did there come a time when you purchased lots a, 
b, c, in 804, in Square 583? A. Yes, I did. 

Q. Who did you purchase it from? A. Joseph Fitzgerald 
was the broker in the case. Must have been some sort of 
an estate. There are a number of sellers in this instance, 
all by the name of Fitzgerald. 

Q. That paper you are refreshing your mind on, is 
that a settlement sheet? A. Yes, I have a settlement sheet 
here. 

Q. That settlement sheet indicates that it was taken in 
[Tr. 347] some name other than your own, does it not? 
A. Yes, it does. 

Q. And then it was subsequently put on the records 
of the Recorder of Deeds of the District of Columbia in 
your name? A. That’s right. 

Q. How much money did you pay for those lots? Ex¬ 
cuse me. I will withdraw that question for a second. Was 
that unimproved property? A. There were two very old 
houses on the property; two very old frames which we 
subsequently tore down. 
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Q. After you purchased this property, did you subse¬ 
quently build on it? A. Yes, we did. 

Q. You, yourself, built? A. I did. 

Q. Were you present at the settlement of this trans¬ 
action? A. Yes, I was. 

Q. Before you answer this question, I want a ruling 
from the Court, so don’t reply right away. What is the 
amount of money that you paid for—or first, excuse me. 
What was the date of purchase? A. March 24, 1950; date 
of settlement was June 30th, 1950. 

Q. Now, don’t answer this question until you are given 
word from the Court. What did you pay for this property? 

Mr. Laskey: I object, if the Court please. May I enquire 
[Tr. 348] of the witness? 

The Court: Yes, you may. 

By Mr. Laskey: 

Q. Was this purchase for your own account? A. Yes. 

Q. As an investment? A. Well, yes. We had in mind 
building before we purchased the property. 

Q. Now, the sellers, as you say, appear from that settle¬ 
ment sheet to be a number of them? A. Yes, that is right. 

Q. How many? A. Five names appear on here. Joseph 
Fitzgerald, Theresa Fitzgerald, Catherine Fitzgerald, John 
D. Fitzgerald. 

Q. Do you know whether they were residents of the 
District of Columbia? A. Yes, so far as I know they were. 

Q. Did you know them individually? A. Yes, I am 
fairly well acquainted with the family. 

Q. I think you mentioned something about it being an 
estate, or an estate was involved? A. Well, I thought pos¬ 
sibly it was when I first looked at this. But that was just 
a guess. I don’t know, there are five names on the sale. 

Q. That might indicate the fact it was a sale by an [Tr. 
349] estate, to settle an estate- 

Mr. Ricketts: I object to that question. How would he 
have knowledge of whether or not it was an estate? 
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The Court: If he isn’t he will say so. 

Mr. Ricketts : He already said he didn’t know. 

The Court: Yon may answer. 

The Witness: It looks like a piece of property that 
probably was left to these people by their parents and had 
never been divided. 

By Mr. Laskey: 

Q. They, themselves, didn’t live in the property, did they! 
A. No. 

Q. The property itself was not susceptible to being di¬ 
vided into five equal parts, was it? A. No, I shouldn’t 
think it would have been. There was some vacant ground, 
and then two small dilapidated houses. 

Q. They had some value, did they not? A. Well, we 
wrote off that value. As I said, we bought the property 
simply for the ground. 

Q. They had a value though? A. Probably did have some 
value. 

Q. And you wrote it off? A. Yes. They were renting 
for maybe $15 a month, or something. But we asked the 
tenants to move and tore down the property and we put 
up five small modern buildings there. 

[Tr. 350] 

Q. Who did you deal with in the sale? Did you deal 
through a broker? A. Yes, I did. 

Q. The broker have that property listed? A. I imagine 
so. 

Q. You have no personal knowledge as to why the 
property was listed for sale, do you? A. No, I couldn’t 
really go into that; I really don’t recall. 

Q. Thank you. 

Mr. Laskey : I object to the testimony of the price. 

The Court: Is there anything in those papers before 
you that indicates it was inherited property? Do they 
sign as heirs? 

The Witness: No, they do not; they sign as owners. 
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What lead me to believe it might have been an estate in 
the first place was the number of signatures that appeared. 

The Court: Is there nothing else other than that? 

The Witness: Nothing else. I think these people all 
own this property outright in their own name. They are 
all brothers and sisters. 

The Court: There w-as no Court order? 

The Witness: No, nothing of that sort. 

The Court: The Court will allow him to testify. And 
the Court will again caution the jury. The purpose of 
this is to [Tr. 351] bear upon market value of land in that 
community as of June 21st, 1955. And the Court will 
give you further instructions that this witness may answer 
as to what was paid for that land. 

Mr. Ricketts: If Your Honor please, before he states the 
price, may I ask him one more question? 

The Court: You may. 

Mr. Ricketts: Mr. Brown, do you know what the cost per 
square foot was for this property? 

Mr. Laskey: If the Court please, I submit that would 
be a mathematical computation. 

Mr. Ricketts: I am just trying to help the Court and 
Jury. If you want me to calculate it, I will be glad to. 
What is the total price? 

Mr. Laskey : I would like to have in the record something 
to establish that, Mr. Ricketts. 

The Court : Yes, let him tell the price paid first. 

Mr. Ricketts: What was the price paid, Mr. Brown? 

The Witness: Well, the actual price that we paid was 

$ 8 , 200 . 

The Court: Was it a cash or deferred payment? 

The Witness: It was cash payment, Your Honor. 

Mr. Ricketts: From your records that you have before 
you, and your knowledge of this transaction, can you tell 
the Court [Tr. 352] and Jury what the square foot amount 
was you paid for this property? 

The Witness: Well, the area of the ground involved was 
8,470 feet, approximately. And the price was $8,200, so 
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it would be something just under a dollar a foot. I hadn’t 
figured that out before. 

Mr. Ricketts: That’s all. 

Cross examination. 

By Mr. Laskey: 

Q. I think I asked you in preliminary examination, Mr. 
Brown, not since you have given the price though, that you 
did purchase that property for an investment? A. Yes. 

Q. In other words, you thought at that price it was a 
good bargain? A. I did. 

Q. Thank you; that’s all. 

Mr. Ricketts: May I ask one more question to identify 
this property from this plat? 

The Court: Yes. 

Redirect examination. 

By Mr. Ricketts: 

Q. The lots and squares have already been called off. 
1 am identifying them on the plat. Is this the property to 
which you are testifying? (Indicating on plat.) [Tr. 353] 
A. Yes, sir. 

The Court : Give me those numbers again. 

Mr. Ricketts: Lots a, b, c, 804, in square 583. That’s all, 
thank you, Mr. Brown. 

• • • • • 


[Tr. 391] 

William M. Throckmorton, called as a witness by coun¬ 
sel for plaintiff, and having first been duly sworn, took 
the stand, was examined, and testified as follows : 

Direct examination. 

By Mr. Ricketts: 

Q. Will you state your full name, please? A. William 
M. Throckmorton. 
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Q. What is your occupation? A. General real estate 
broker and appraisor. 

Q. How long have you been so engaged? A. Since 1922. 
Q. You have a business in the District of Columbia? A. 
My office is at 201 Investment Building. 

• • • • • 


[Tr. 393] 

Q. What did you do, Mr. Throckmorton, to make such 
an appraisal? A. Well, I first made a personal inspection 
of the property, one of several. I did the necessary things 
to measure the property, to figure the contents of it, to 
arrive at the physical evaluation of it. 

In addition to that, I investigated and found as many 
sales of other churches as I could possibly locate, which I 
found several. And which I have here with me. 

I am prepared to state where they are and the price, if 
I am asked to do so. I also investigated and verified land 
sales in and around the entire neighborhood where this 
property is located as well as all of Southwest Washing¬ 
ton, which I have approximately a couple hundred sales 
of property, and which I am prepared to testify on and 
state the value of same if I am permitted to do so. 

• • • • • 


[Tr. 397] 

Q. Now’, directing your attention to the land, how many 
square feet in the land? A. 14,145. 

Q. What value did you place per square foot? A. One 
dollar and half per square foot. 

Q. What is the total value of the land? A. $21,217. 

Q. I believe you testified before that you arrived at that 
value by comparable land in the area, and you are pre¬ 
pared to testify to that if you are called upon? A. Yes, 
comparable sales in the area of which I have knowledge. 

• • • • • 
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[Tr. 401] 

Q. Mr. Throckmorton, as of June 21, 1955, do you have 
any knowledge whether or not there was a market for 
churches in the city of Washington? A. Yes, sir. 

Q. Was there a market? A. Yes, sir. 

Q. How much of a market was there? A. Well now, I 
would know how much. As I said, I investigated several 
sales of churches and found out that they were available 
and were being sold. What percentage of the market I 
couldn’t answer that. 

* • • • • 


[Tr. 402] 

Q. Directing your attention to square 583, lots A, B, 
and C, and 804, which is in the present taking in this case, 
are you familiar with any sale of that property prior to 
the taking? A. Yes, sir. 

Q. Will you state when that sale occurred? A. It was 
approximately August, 1950. I have a record here, Mr. 
Ricketts, in these papers, but that was the approximate date 
of it. 

Q. You are familiar with that sale? [Tr. 403] A. Yes, I 
have the complete record of it here. 

Q. Did you consider that value in that land in determin¬ 
ing your present evaluation of the land? A. Couldn’t help 
but consider it. It was within a half a block of it and 
entirely comparable in every way to this land. 

Q. Do you know what that property sold for? Don’t 
tell the price. A. Certainly I know what it sold for. 

Q. That was in evidence yesterday, so I just want to 
determine whether you considered it comparable property. 

Now, Mr. Throckmorton, you testified that you used 
considerable sales as comparable in arriving at your value 
of the land in the subject property? A. Yes. 

Q. Do you have any idea how many? A. Fifteen or 
twenty. 


Q. Would you have any idea of the approximate dates? 
A. Well, I have got all the dates in my book here. 

Q. What is the range there? They range from what? 
A. I can give you the years they range from. From ap¬ 
proximately 1948 to 1953, during that time. 

Q. And you are prepared to give the prices of all? A. 
I am prepared to give the exact dates and prices. 

Qj Are you also prepared to give the sales of churches? 
A. Yes, I am. 

[Tr. 404] 

Qj You are prepared to give the prices of those sales? 
A. Prices and dates of sale. 

Q. How many of these church sales did you consider 
in arriving at your value? A. I think I have five or six 
here, Mr. Ricketts. 

Qj Five or six. Directing your attention to parcel 7, 
which is lot 810 in square 583, which is involved in this 
taking, are you acquainted with a sale in 1952 of that 
property ? A. Yes, sir. 

Q. Could you describe what that property contains, that 
is, does it contain a building on it? A. Yes, sir; it con¬ 
tains a row frame shingled building. 

Q. In your experience as a real estate man and appraisor, 
could you separate that property and evaluate the land 
per square foot? Is that feasible? A. In this particular case, 
no. You only separate your improvements and evaluate 
your land separately where you think, or where you know 
and are sure the land value has more value vacant than 
it would have with improvements on it. If the improve¬ 
ments are of such nature as being too valuable or too usable 
to be discarded, when then you appraise it as a whole, that 
is, the land plus the improvements which you assign a 
value to the improvements, and the value to that land being 
used. In other words, if it is improved by a house that is 
too [Tr. 405] useful to discard, you treat that land entirely 
on a residential evaluation. It wouldn’t do any good to 
give it a first commercial value because the first commer¬ 
cial of the land minus the house wouldn’t be worth as much 
as the two combined. 
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Q. By the way, Mr. Throckmorton, I don’t think any 
witness has yet testified in this case as to the zoning of 
subject property. A. It is residential B. 

Q. Now, going back to this parcel 7, do you know what 
that sold for in 1952? A. Yes, sir. 

Q. You may name a price in this case, because it has al¬ 
ready been stated by the owner. I am speaking now of 
the sale in 1952. A. In 1952- 

Mr. Laskey: Mr. Ricketts, if he is going to repeat the 
price already in evidence, we can agree on that, instead 
of waiting for him to find it in his papers. 

By Mr. Ricketts: 

Q. Mr. Throckmorton, it has been stated that the sale 
price was $7,000. Now, the question I want to ask you, 
did you consider the question property comparable to sub¬ 
ject property? A. No. In no sense of the word. That 
was a single family residence. 

Q. Will you explain why you didn’t consider it? [Tr. 406] 
A. I wouldn’t think that would need any explanation. What 
comparability is there to a single family small house and 
a church? That goes without speaking. 

Q. That is your answer? A. Yes. 

Mr. Ricketts: You may examine, Mr. Laskey. 

Cross examination. 

By Mr. Laskey : 

Q. Mr. Throckmorton, you are not a cost estimator, are 
you? 

• • • • • 

[Tr. 407] 

Q. On June 21st, 1955, what was the market price per 
cubic foot for churches in the District of Columbia? A. 
The market price per cubic foot for churches? 

Q. Yes. A. I don’t know whether there was such a thing. 
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Q. Probably wasn’t, was there? A. Probably wasn’t; 
that’s correct. 

• • • • • 


[Tr. 445] 

The Court: Members of the Jury, you have heard the 
evidence; you have viewed the property; you have heard 
the arguments of counsel; you yet have to hear the instruc¬ 
tions of the Court as to the law applicable. 

Counsel have been brief and direct in their argument 
and if you are not weary I will give you the charge now. 
I can give it, I think, within twenty minutes. And then the 
case will be with you. 

If any of you wish a brief recess please feel free to ask 
for it, or indicate it, and we will take a recess. If not, I will 
proceed. 

At the outset, let me express the gratitude of this Court 
and this community for your services. You have been 
prompt in attendance and diligent and attentive. 

Jury service is often inconvenient and often entails sac¬ 
rifices. But it is an honored service and one of the high¬ 
est duties of citizenship. Those who perform the service 
well are entitled to the gratitude of their fellow’ citizens. 

The administration of justice is one of the highest of 
worldly occupations. This action originally involved many 
parcels of land. To many of the other parcels, the com¬ 
pensation to be paid has been agreed to by parties and 
their attorneys. There w’ere certain other parcels as to 
which no agreement or settlement w’as made, but no 
appearances w’ere made in Court, and [Tr. 446] no plead¬ 
ings filed by the owners or anyone representing them. 
As to those parcels the allegations in the complaint are 
determined to be true and are approved by the Court. 
The amount which the government has deposited in the 
Registry of the Court was just compensation for such prop¬ 
erty and is determined to be just compensation. 

After the present controversy regarding the church prop¬ 
erty has been determined, the Court will give you instruc¬ 
tions to return a directed verdict regarding the proper- 
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ties as to which there was agreement and regarding the 
property as to which there was no appearance. That can 
be taken care of quickly after you have returned your 
verdict regarding the church property. 

The only parcel as to w T hich there has been a controversy 
regarding the compensation to be paid is parcel 5, on 
which stands the Zion Baptist Church. 

It is now the duty of the Court to give you instructions 
as to how you shall proceed to determine just compensa¬ 
tion regarding that parcel. 

You are instructed that the law has established the fair 
market value as the test of just compensation whenever 
fair market value can be determined. The value of the 
property must be determined as of June 21, 1955, the date 
when the property was taken by the plaintiff. It must be 
determined also as if no proceedings for condemnation 
had been instituted. [Tr. 447] That is, you must deter¬ 
mine the value of the property as it was without regard 
to the proceedings of the Redevelopment Land Agents. 
The action of the plaintiff regarding condemnation must 
not be considered by you as enhancing or decreasing the 
normal value. 

By fair market value we mean what the property would 
sell for in cash or terms equivalent to cash w’hen offered 
for sale by one who is informed and who is willing but who 
is not obliged to sell, and purchased by one who is informed 
and who desires, but is not obliged to buy it, buy the prop¬ 
erty. It must be a free sale. In other words, a forced 
sale is not evidence of market value. 

Now, as to church buildings. It is conceded that there 
is no market value in the sense in which that term is gen¬ 
erally used as we use the term for wheat or steel or other 
regular commodities. Church buildings are specially de¬ 
signed for special needs and circumstances and are not 
generally dealt with in the open market. You therefore will 
have to determine just compensation for the church build¬ 
ing, mainly by other considerations. 

While considering market value the Court instructs you 
that there was evidence as to market value of the land 
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on which the church building stood. In determining land 
value you will consider the testimony of the witnesses as 
well as your own judgement based upon your view of the 
property. 

[Tr. 448] 

In determining the fair market value you will consider 
the most advantageous use to which the land could be put. 
The testimony was undisputed that the best use of such 
a parcel of land as number five, would be the use to which 
it was then subjected. That is, a site for a church, or 
one witness at least said as a site for an apartment house 
or a building, providing multiple dwellings in accordance 
with the zoning regulations. 

The testimony of the witnesses as to land, just land, 
range from $21,217 to $42,450. The jury shall not con¬ 
sider for any purpose the assessment for taxation upon 
the property, nor shall they acquire information regard¬ 
ing its value for taxation, or any other comparable prop¬ 
erty. 

Now, as to the evaluation of the church building. The 
Court instructs you that the parties are agreed as to the 
fair value of the pipe organ in the building. That agreed 
evaluation is $30,000. As to the value of the rest of the 
building, the Court instructs you that you will have to 
consider the testimony of the witnesses and your own 
observation. 

The witnesses that you heard based their evaluation of 
the building upon estimates as to cost of reproduction or 
reconstruction. Some of the witnesses also said they took 
into consideration comparable sales. It is proper for you 
to consider costs of reconstruction less such deductions 
as you determine should be made for depreciation. 

While the evidence revealed that the building is old in 
[Tr.! 449] years, it also revealed that the building has 
been well maintained, is in a good state of preservation 
and is adequate for the needs of the congregation of the 
church that used it. 

There are general rules or guides for determination of 
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depreciation and you have heard witnesses testify as to 
what they thought was fair in the circumstances. You 
will consider the age of the building, its use, how well 
it has been maintained, and its prospective future use¬ 
fulness. 

You will determine in your own judgment what rate, if 
any, should be applied and in that connection you will con¬ 
sider the nature and the purpose of the building. A church 
building does not have as severe use as a factory or a busi¬ 
ness building. And to some extent, according to some of 
the testimony that you heard, a church building may in¬ 
crease in value with age. It becomes to some extent a 
hallowed shrine or community landmark. 

While you are not to base your determination of the 
value on sentimental consideration, it is proper for you to 
give heed to the use, purpose, and character of the build¬ 
ing, together with all other considerations. 

The Constitution of the United States requires that just 
compensation be paid for property taken for public use. 
Just compensation within the meaning of the Constitution 
is the equivalent in money of the property taken whereby 
the owner is put in as good a position financially as he 
would have occupied if the property had not been taken. 

[Tr. 450] 

Just compensation is sometimes referred to by the Courts 
as damages. In that sense, the amount to be awarded 
corresponds to the loss which the property owner has suf¬ 
fered from the taking of the property. The public im¬ 
provement when determined to be worth what the cost 
is, that cost should be borne by the whole community and 
not unduly by the property owners affected by it. 

One witness testified as to the price paid for another 
church property in a different part of the city. Such evi¬ 
dence was admitted as tending to show a market value. 
You will consider all the circumstances of such property 
and why it was sold and whether it proves or tends to prove 
a market value. And then you must remember that sales 
of comparable property are only indications of market 
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value, and market value, if established, is only one means 
of determining just compensation for the loss suffered. 

The authority of the plaintiff to take the property and 
the propriety of the purpose for which it has been taken 
have been determined by proper authority, and have been 
conceded by counsel for the property owner. 

You will not, therefore, entertain any feelings against 
the plaintiff because it took the church property. The 
plaintiff was exercising its authority under the law and 
performing the duty for which it was created. 

[Tr. 451] 

On the other hand, you will not entertain any feeling 
against the officers of the church because they have asked 
for a determination in court of the fair value of the prop- 
ertv taken. 

The defendant is not here opposing the Redevelopment 
of the city. It is merely asking that the Court fix the 
amount to be paid to it as just compensation for its prop¬ 
erty. 

The parties, plaintiff and defendant, are here by legal 
right. And they stand on complete equality in this court. 
It is the obligation of the Court to act justly and impar¬ 
tially in determining the differences between them. It is 
regrettable that the parties could not arrive at an agree¬ 
ment as to compensation. It is natural to expect that 
officers of a just government and officers of a Christian 
church should be able to agree as to the value of real 
estate. If they cannot agree, however, then it is proper for 
them to do what they have done, that is submit their con¬ 
troversy to the courts of law for determination. 

In this connection the Court is glad to be able to inform 
the jury that counsel in the case were anxious and diligent 
in their efforts to bring about a settlement. And the Court 
commends them for such efforts. And the Court further 
commends them for their diligent efforts to make a fair 
presentation of all the facts in law involved in the trial. 

You will approach the problem, therefore, with a clear 
understanding [Tr. 452] that the work in which the plain- 
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tiff is engaged is a commendable public enterprise to keep 
our Nation’s Capital modern, wholesome, and beautiful. 

It is not only our Nation’s Capital, today it is one of 
the most important cities in the world because of our na¬ 
tion’s importance and influence it must set proper stand¬ 
ards for our way of life. 

This is a Christian nation. While state and church are 
separate, each has need of the other. 

The greatest historians of our day, such as Dawson and 
Toynbee, have proclaimed that our civilization which we 
are striving so desperately to preserve in the world today, 
against the horrible challenge that is asserted against it, 
is Christian civilization. It was officers and missionaries of 
the Christian church that brought Europe up out of the 
Dark Ages and established what is now known as Western 
Civilization. 

For hundreds of years the judges and clerks of the 
courts that established our common law and Anglo-Ameri¬ 
can jurisprudence were ministers of the church. The black 
robes which judges wear today are a reminder that the 
judges in earliest times were Christian churchmen. Through 
them and through their doctrine the government itself 
is under God and the law. And our sacred rights and 
privileges were established. 

In speaking of Christianity this Court is not referring to 
any denomination, nor indeed to any supernatural or tran¬ 
scendental [Tr. 453] religious doctrine. The Court is re¬ 
ferring to the historic fact that Christian principles were 
infused into the fundamental law which is the basis of 
our form of government. 

It is quite right and necessary for us to remind ourselves 
from time to time of these facts. The blessings of our 
free institutions can not be maintained if we abandon the 
inculcation of the principles upon which they are founded. 

The need of the Christian church as a whole and the 
need of the individual units in the various communities 
must be borne in mind. 

This is said at this time, gentlemen of the jury, merely 
to inform the jury that they must give fair and adequate 




62 


consideration to the defendant owner in this case, in accord¬ 
ance with the instructions of the Court as to the law. 

The jury is engaged in an intellectual process and must 
determine the questions submitted in accordance with the 
facts and the law without consideration of sentiment or 
emotion. 

As to the law applicable to the case, members of the jury, 
you will heed what the Court has told you and I will be 
responsible for that. As to the facts, you are the sole 
judges. The jury are the sole judges to the credibility of 
the witnesses and the weight to be given to their testimony. 

In weighing the evidence of witnesses, you have the right 
to consider their intelligence, their appearance on the 
witness stand, their apparent candor and fairness in giving 
their [Tr. 454] testimony or the want of such candor and 
fairness; their interest, if any, in the result of these pro¬ 
ceedings, the probability or improbability of their testi¬ 
mony, their knowledge or want of knowledge, the nature, 
character and extent of their experience, if any, and from 
these and other facts and circumstances in evidence, you 
will determine the weight you will give to the testimony 
of each of the witnesses who have appeared before you. 

The exhibits will be with you in the jury room and you 
will give them the consideration which you deem them 
worthy. A form of verdict has been prepared for you and 
it must be signed by at least three of your number. You 
will choose one of your members as foreman and when you 
have arrived at a verdict you will bring it into court. 

Your verdict must be your considered judgement and 
conclusion. You should not merely average the different 
evaluations of the witnesses, nor are you justified in strik¬ 
ing an average of your own differences of opinion. 

You must arrive at an amount which all, or at least 
the majority of your number believe conscientiously is the 
just compensation to which the property owner is entitled. 

Now% I will tell the two alternate jurors that their serv¬ 
ices are at an end and they may be excused. 

Mr. Ricketts: If Your Honor please, may these two 
jurors sign the vouchers before they leave? 
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[Tr. 455] 

The Court: Yes. Now, there is one other thing I wish 
to say to the five jurors before they retire. It is not quite 
3 o’clock, and I have presumed that you wish to go and 
consider the case and try to dispose of the case today. 
The Court wishes you to have an opportunity, and hopes 
you will make a good effort to do so. But the Court wishes 
you to know that if after you discuss it you feel you really 
want more time, then the Court will expect you to make 
that fact known and the Court will grant more time. 

If you feel that you have to come back Monday for 
further deliberation, feel free to say so and we will adjourn 
proceedings until Monday and we will arrange a time for 
you to come back. But, if you can agree upon a verdict 
within a reasonable time, bring it into Court. Then I will 
ask Mr. Ricketts that you have the directed verdict ready 
for the jury’s action just as soon as they return. 

Mr. Ricketts: Yes, I have Your Honor. And Mr. Laskey 
has looked at the verdict form. 

Mr. Laskey: And it is satisfactory. 

The Court: Very well. The Marshall will conduct the 
jury to the jury room with the exhibits and Court will be 
in recess until the jury is ready to report. 

(Whereupon, at 2:55 o’clock p.m., the jurors retired to 
the jury room to consider of their verdict, and the Court 
stood in recess subject to the return of the Court.) 

[Tr., Vol. VI, pp. 1-2] 

[caption omitted] 

Washington, D. C. 

Friday, December 9, 1955 

The above-entitled matter came on for further hearing 
before the Honorable Robert N. Wilkin, District Court 
Judge, and a condemnation jury composed as follows: 
George B. Furman, Sr., Thomas K. Zevely, Thomas M. 
Hind, Wallace Savage, Oliver Cassell; with alternate 
jurors Adrian D. Wearing and Arthur C. Johnson, in 
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Courtroom No. 14, United States Court House, Third Street 
and Constitution Avenue, Northwest, Washington, D. C., 
commencing at 12 noon, on Friday, the 9th day of Decem¬ 
ber, 1955. 

Appearances: 

On behalf of the plaintiff: Ralph A. Ricketts, Esq., and 
John C. Donahue, Esq., U.S. Department of Justice. 

On behalf of the defendant: John Laskey, Esq. 

i Proceedings in Chambers 

(The following proceedings were had in Chambers, at 
2 otelock p.m., without the presence and hearing of the 
Jury;) 

Mr. Laskey : Counsel have agreed, Your Honor, that the 
summary sheet with my exhibit, I believe No. 3—anyway, 
that was the computation of cost data, the summary sheet, 
can be corrected to reflect the deletions which were made 
during the course of the trial consisting of the basement 
pews and the item for painting the basement pews. I have 
recomputed the summary and handed a copy to counsel 
and would like—and I understand it is agreeable to 
hand the corrected summary sheet to the jury for use 
with the exhibit. 

Mr. Ricketts: On behalf of the Government, counsel 
would like to take exception to His Honors ruling com¬ 
mencing with the first line of the last paragraph on page 
6 and continuing through and ending after the words “sen¬ 
timent and emotion.” 

I think that was the end of that, was it not? 

Mr. Laskey: You said ruling; you meant charge. 

Mr. Ricketts: I meant instructions; I’m sorry, on page 7. 

The Court: You take exception to that whole paragraph? 

Mr. Ricketts: Just to that which I have stated from one 
point on page 6, commencing, “This is a Christian nation,” 
through to page 7, ending, “sentiment and emotion.” 

The Court : Very well. 

(Whereupon, at 2:10 o’clock p.m., counsel left the Court’s 
chambers.) 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA, DISTRICT COURT 
DOCKET NO. 2-55 

District of Columbia Redevelopment Land Agency, 

plaintiff, 


v. 

47 Parcels of Land in Squares 538 and 583 in the District 

of Columbia, Angela Brosnan, et al., and Unknown 

Owners, defendants. 

Judgment (Filed December 13, 1955) 

Upon consideration of the verdict of the jury returned 
herein on December 9, 1955, awarding compensation for 
Parcels 3, 5, 7, 8, 9, 19-A, 23, 28, 31, 41 and 568, 32, 39, 
A-31, 214, 215, 216, 218, 569-A, 570, 571-C, A-32, S-l, S-2, 
S-3, S-4, S-5, S-6, S-7, S-8 and S-9, as described in the 
complaint and proceedings in this cause; 

And it further appearing that pursuant to Section 10 
of the Act of March 1, 1929, c. 416 (45 Stat. 1415), the Dis¬ 
trict of Columbia Redevelopment Land Agency, petitioner, 
in this cause did on the 21st day of June 1955, file a 
declaration of taking in this cause in respect of said par¬ 
cels, and did on the same day deposit in the registry of 
the Court for the use of the persons entitled thereto the 
estimated compensation for each of said parcels as stated 
in said declaration of taking, whereby the title to each of 
said parcels became vested in the District of Columbia 
Redevelopment Land Agency in fee simple absolute on June 
21, 1955, 

Whereupon, it is this 13th day of December, 1955, by the 
Court Adjudged, Ordered and Decreed that the awards for 
said parcels and each of them be and the same is hereby 
finally ratified and confirmed; and 

It Is Further Adjudged and Ordered that the parties 
owning said parcels respectively and entitled to the sums 
awarded by said verdict as just compensation for the same 
have judgment against the District of Columbia Redevelop- 
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ment Land Agency for the amounts of said awards respec¬ 
tively as follows: 


Parcel 

Lot 

Square 

Award 

Deposit 

Deficiency 

3 

814 

538 

$ 1,800.00 

$ 1,800.00 


5 

33, 34, 812, 813 

538 

290,000.00 

178,000.00 

SI 12.000.00 

7 

810 

538 

6,000.00 

5,300.00 

700.00 

8 

809 

538 

250.00 

250.00 


9 

808 

538 

1.00 

1.00 


19-A 

852 

538 

1.00 

1.00 


23 

846 

538 

1,250.00 

1,250.00 


28 

861 

538 

14,250.00 

12,150.00 

2,100.00 

31 

864 

538] 




41 

834 

5381 

15,400.00 

12,450.00 

2,950.00 

568 

819 

583J 




32 

841 

538 

9,800.00 

9,800.00 


39 

836 

538 

3,100.00 

3,100.00 


A-31 

Alley 

538 

1.00 

1.00 


214 

845 

583 

4,000.00 

2,250.00 

1,750.00 

215 

844 

583 

3,500.00 

1,900.00 

1,600.00 

216 

846 

583 

3,500.00 

1,850.00 

1,650.00 

218 

800 

583 

14,200.00 

12,500.00 

1,700.00 

569-A 

817 & 818 

583 

1.00 

1.00 


570 

28 

583 

11.350.00 

11,350.00 


571-C 

814 

583 

9,800.00 

9,800.00 


A-32 

Alley 

583 

1.00 

1.00 


S-l 

Street 

• • • 

1.00 

1.00 


S-2 

Street 


1.00 

1.00 


S-3 

Street 


1.00 

1.00 


S—4 

Street 


1.00 

1.00 


S-5 

Street 


1.00 

1.00 


S-6 

Street 


1.00 

1.00 


S-7 

Street 


1.00 

1.00 


S-8 

Street 


1.00 

1.00 


S-9 

Street 


1.00 

1.00 



And It Is Further Adjudged and Ordered that the 
District of Columbia Redevelopment Land Agency deposit 
into the registry of the Court the difference between the 
amounts of said awards and the amounts deposited with 
the declaration of taking as the estimated just compensation 
for said parcels except as to Parcel 5, and on Parcel 5 
interest at the rate of six per centum per annum on 
$112,000.00 from June 21, 1955, the date of the filing of 
the declaration of taking, to the date of the deposit. 


Presented by: 


(S.) R. N. Wilkin, 

Judge. 


(S.) Ralph A. Ricketts, 

Attorney, 

Lands Division, Department of Justice 


U. S. GOVERNMENT PRINTING OFFICE: 1999 
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47 Parcels of Land in Squares 538 and 583 in the District 
of Columbia, Angela Brosnan, et al., and Unknown 
Owners, Appellees 


Appeal From the United Stales District Court for the 
District of Columbia 
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i i . / For th e ^ 
^District of Cchtmbia Circuit 
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QUESTIONS PRESENTED 

In the opinion of counsel for appellees the questions pre¬ 
sented are: 

1. Did the Trial Court abuse its discretion in the two in¬ 
stances in which it rejected testimony as to sales price of 
other properties in the light of the evidence of record re¬ 
garding .those properties. 

2. Can the Government, having invoked the rule estab¬ 
lished by this Court in the case of Hanncm v. United States, 
76 U.S. App. D.C. 118, 131, Fed. 2nd 441, in this and other 
cases now complain of the application of the rule in the 
two instances above referred to. 

3. Even if the Court feels that it would now decide the 
Hannan case differently, should the rule there announced 
be reversed in view of the fact that said rule was pro¬ 
mulgated in 1942, prior to the passage of the legislation 
under which the present taking was accomplished. 

4. Did the Trial Courts charge as a whole properly re¬ 
flect the general and specific principles by which the jury 
should be governed in its deliberations. 


INDEX AND TABLE OF CASES 


Page 


Counter-Statement of the Case. 1 

Summary of Argument . 2 

Argument: 

I. Misconceptions in appellant’s argument. 3 

II. Narrowness of question presented. 4 

III. The rejection of the proffered evidence was 

correct . 6 

A. Under the rule in the Hannan case. 6 

B. The rejection of the evidence was proper 
irrespective of the rule in the Hannan case 6 

IV. This Court should not now reject a rule it es¬ 
tablished in 1942 . 7 

V. Even if erroneous the rulings complained of 
were not prejudicial. 8 

VI. The charge to the jury was proper. 9 

Conclusion . 10 

CASES 

Ambrose v. Brown, 42 App. D.C. 25, 33 . 8 

Hannan v. United States, 76 U.S. App. D.C. 118, 131, 


Kankakee Park District v. Heidenreich, 328 HI. 198, 

204; 159 N.E. 289, 292 . 7 

Kimball Laundry Co. v. United States, 338 U.S. 1, 93 

L. Ed. 1765, 69 S. Ct. 1434 . 9 

Ornstein v. Chesapeake <fb 0. R. Co., Ohio Appeals, 36 

N.E. 2nd, 521, 526 . 7 

Overland Washington Motor Co. v. Alexander, 43 App. 

D.C. 282, 284 ..... 8 

Securities and Exchange Commission v. Chenery Cor¬ 
poration, 318 U.S. 80, 88, 87 L. Ed. 626, 633 . 4 

Washington, Alexandria <& Mt. Vernon Railway Com¬ 
pany v. Chapman, 26 App. D.C. 472, 476 . 8 
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Act of March 1, 1929, 45 Stat. 1415, Ch. 614, Sec. 1 et 
seq. 
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IN THE 


United States Court oi Appeals 

For the District of Columbia Circuit 


No. 13,198 


District of Columbia Redevelopment Land Agency, 

Appellant 

v. 

47 Parcels of Land in Squares 538 and 583 in the District 
of Columbia, Angela Brosnan, et al., and Unknown 
Owners, Appellees 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES, 

ZION BAPTIST CHURCH, INC. AND TRUSTEES 
OF SAID CHURCH 


COUNTER-STATEMENT OF THE CASE 

Counsel for appellees wish to add the following to ap¬ 
pellant’s statement of the case which, except as supple¬ 
mented and modified below, is agreed to: 
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As evidenced by the unchallenged statement by the Court 
in its charge to the jury, it was conceded that there is no 
market value for churches in the sense in which that term 
is generally used (Jt. App. 57). 

A total of seven sales were referred to by government 
experts in their testimony (Jt. App. 27-32, 39-51), and of 
these in two instances no question was asked as to the 
sales price (Jt. App. 28 and 30), in two instances objec¬ 
tion to the question as to price was sustained (Jt. App. 32 
and 33), in two instances evidence of the price was ad¬ 
mitted over objection (Jt. App. 46 and 50) and in one in¬ 
stance evidence as to price was received without objection 
(Jt. App. 55). In addition to the rule in the Hannan case, 
a second ground of objection was stated, based on the ab¬ 
sence of evidence of comparability of the properties in 
question (Jt. App. 37). The rejected testimony concerned 
one sale in 1950 of a parcel 17.3 feet by 127 feet, contain¬ 
ing 2046 square feet (Jt. App. 31) and one sale in 1948 
of a parcel 36 feet by 92 feet, containing 2391 square feet, 
narrowing to the rear with a usable depth of about 70 
feet (Jt. App. 32). Whereas the subject property was rec¬ 
tangular in shape, had a street frontage of 115.79 feet, a 
depth of 127.17 feet, contained 14,146.07 square feet, and 
in addition to street frontage was bounded to the Tear and 
on the east by public alleys (R 208, 9). 

The rule in the Hannan case was first invoked by the ap¬ 
pellant (Jt. App. 26) and appellant’s counsel admitted that 
they had relied on it a great deal (Jt. App. 38). 

Except in the seven instances above referred to, the 
record contains no proffer of proof of any prior sales, com¬ 
parable or otherwise. 

SUMMARY OF ARGUMENT 

In the two instances in which the Court rejected evi¬ 
dence of the price at which specific properties were sold 
appellant failed to establish as a preliminary fact that such 
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sales had been made without compulsion, coercion or com¬ 
promise, and the evidence was properly rejected under the 
rule in the case of Hannan v. United States, 76 U.S. App. 
D.C. 118, 131 Fed. 2d 441. Furthermore, contrary to the 
naked statement of appellant’s experts that the properties 
were comparable, their description of the properties demon¬ 
strated non-comparability. 

A rule of practice and procedure such as that announced 
in the Hannan case, supra, which the lower court was re¬ 
quired to follow, should not be rescinded even though the 
Court might now decide the question differently were it one 
of first impression in this District. This is particularly true 
in a situation where the legislation authorizing the ac¬ 
quisition of the subject property was passed by Congress 
subsequent to the announcement of the rule, and without 
any attempt by the Congress to modify the many provisions 
of existing condemnation statutes affecting practice and 
procedure. 

The charge of the Court to the jury was an eminently 
fair and scholarly presentation of the general and specific 
principles which should govern their deliberations. 

ARGUMENT 

I. MISCONCEPTIONS IN APPELLANTS ARGUMENT 

Preliminarily to the main portion of their argument ap¬ 
pellees wish to refer to a number of fundamental miscon¬ 
ceptions woven into the appellant’s arguments. 

Appellant contends that the Trial Court required that 
the experts must show personal participation in the sales 
relied upon. (App. Brief, p. 4) The Court clearly predi¬ 
cated its ruling on the requirements of the Hannan case 
which can be satisfied without showing personal participa¬ 
tion by the expert. 

Appellant contends that reversible error would neces¬ 
sarily result from a finding that the rule in the Hannan 
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case, supra, should now be rejected, or from a finding that 
the Trial Court misinterpreted or misapplied said rule in 
the case at bar. This argument ignores the fact that one 
ground of objection was that the appellant’s own evidence 
demonstrated significant differences between the subject 
property and the referral properties, and also ignores the 
principle that a case will not be reversed where evidence 
was properly excluded, even though the wrong reason for 
exclusion might have been assigned therefor. As the Su¬ 
preme Court said in Securities and Exchange Commission 
v. Chenery Corporation, 318 U.S. 80, 88, 87 L. Ed. 626, 633, 
the settled rule is that 

* * in reviewing the decision of the lower court, it 
must be affirmed if the result is correct ‘although the 
lower court relied upon a wrong ground or gave a 
wrong reason.’” 

Appellant contends that this case involves more than 
two instances of rejection of specific evidence of sales 
prices. Appellant’s brief states that their witnesses were 
prepared to testify as to other sales (App. Brief p. 10); 
that the Trial Court had made similar rulings in other 
cases and particularly in the case now pending in this 
Court as No. 13144 (App. Brief pp. 2 and 14). The record 
shows that other than the general statements alluded to, 
there was no proffer of specific testimony making even a 
preliminary showing as to the nature and admissibility of 
any of this supposed evidence, and it w-ould be grossly 
unfair to these appellees to require them to “shadow box” 
with this chimera. 

IL NARROWNESS OF QUESTION PRESENTED 

A reading of appellant’s brief tends to give the impres¬ 
sion that w’e are here confronted with the necessity of de¬ 
ciding a broad question of evidence as to the admissibility 
of the sales prices of comparable properties. A reading of 
the record, however, demonstrates that the question pre- 
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sented is the correctness of the Court’s ruling in two in¬ 
stances involving prior sales of other properties. 

As detailed in appellees’ counter-statement of the case, 
the record shows that a total of seven sales were referred 
to by appellant’s experts, and that in two of those in¬ 
stances no question as to the price at which said prop¬ 
erties were sold was even put to the witnesses. In two 
other instances, one of which involved a church property, 
the sales prices were given over objection. There was one 
instance where a sales price was given without objection. 
We are here solely concerned with the two instances in 
which appellees’ objection to the evidence was sustained. 
Both instances involved the appellant’s witness Harps 
(Jt. App. 32, 33). It is quite true that there are a number 
of statements throughout the record, both by the witness 
Harps and the witness Throckmorton, that they were pre¬ 
pared to testify as to sales of other properties including, 
in some instances, sales of churches, but the preliminary 
steps to specifically identify particular sales were not taken. 
No questions were asked to bring out the location, size or 
character of the properties involved. There was no tender 
of proof giving counsel for the appellees the opportunity 
to consider whether he wished to interpose or waive objec¬ 
tion to the evidence, and the Court was not afforded any 
opportunity for a considered ruling. This is particularly 
significant in view of the fact that evidence as to sales of 
allegedly comparable properties was received in three in¬ 
stances, one a church property received over objection (Jt. 
App. 46), one a property •where the evidence related to the 
value of the land only (Jt. App. 50), and one where the 
price was received without objection (Jt. App. 55). 

It thus becomes evident that the appellant completely 
failed to satisfy the burden resting upon it to establish the 
admissibility of evidence offered. In 1 Wigmore, Evidence , 
(3rd Ed. 1940) Section 18(E), it is said: 

“The burden of proving the grounds of an objection 

is ordinarly not upon the opponent; * * * the burden 
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of establishing the preliminary facts essential to satis¬ 
fy any rule of evidence is upon the party offering it. 
The opponent merely invokes the law; if it is applicable 
to the evidence, the proponent must make the evidence 
satisfy the law.” 

The record provides no foundation for the argument ten¬ 
dered by the appellant, and this lack cannot be supplied 
by reference to a record in another case now before this 
Court and in which these appellees are not here and were 
not parties below. 

IIL THE REJECTION OF THE PROFFERED EVIDENCE 

WAS CORRECT 

A. Under the Rule in the Hannan Case 

Appellant argues that the rule in the Hannan case should 
be limited, if applied at all, to cases in which the chal¬ 
lenged evidence concerned sales to the condemnor. This 
appears to be contrary to the decision itself. The Court 
assumed admissibility of the evidence irrespective of this 
challenge and, in giving the basis of its reason for af¬ 
firming the exclusion of the evidence said, at page 119: 

“In the first place the burden is upon the party who 
offers such evidence to establish as a preliminary fact 
that the purchase, concerning which evidence is of¬ 
fered, was made without compulsion, coercion or com¬ 
promise.’ J 

Furthermore, the citations given by the Court in support 
of its ruling are not limited to cases where the rejected 
evidence involved sales to the condemnor. 

B. The Rejection of the Evidence Was Proper Irrespective of 
the Rule in the Hannan Case 

The witness Harps, through whom testimony as to price 
at which prior sales had been had of the properties in¬ 
volved in the two instances where the evidence was ex- 
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eluded, stated facts which show that the properties were in 
fact markedly dissimilar to the appellees’ property. And 
this lack of comparability was specifically stated as one 
ground of appellees’ objection (Jt. App. 37). Neither of 
the properties offered as comparable contained more than 
one-sixth of the total area contained in the church’s prop¬ 
erty. They were of dissimilar shape, a considerable por¬ 
tion of the depth of one of them was unusable, and the 
sales themselves were remote in time from the date of 
taking, June 1, 1955, one sale having occurred in 1950 (Jt. 
App. 31) and one having occurred in 1948 (Jt. App. 32). 
These facts, related by the witness Harps, automatically 
refute his conclusion that they were “comparables.” As 
was said in Kankakee Park District v. Heidenreich, 328 Ill. 
198, 204; 159 N.E. 289, 292, a case cited by this Court with 
approval in the Hannan case, 

“It is incumbent on the party offering proof of sales 
of other lands to show, as a foundation for its admis¬ 
sibility, that the lands sold were similar in locality, 
quality, character and usefulness to the lands in ques¬ 
tion, and that the sales were recently made and under 
circumstances indicating that they were sold freely 
in the open market, * • 

In another decision also approved by this Court in the 
Hannan case, it was held that there could be no error in 
refusing to admit evidence of sales of allegedly comparable 
property unless the record affirmatively presents a foun¬ 
dation for the claim of comparability. Ornstein v. Chesa¬ 
peake 0. R. Co., Ohio Appeals, 36 N.E. 2nd, 521, 526. 

IV. THIS COURT SHOULD NOT NOW REJECT A RULE IT 
ESTABLISHED IN 1942 

The Hannan case was decided in June 1942. In that de¬ 
cision the burden of establishing basic preliminary facts 
concerning allegedly comparable sales was placed upon 
the party offering such evidence. This rule of practice and 
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procedure was in effect when Congress authorized the tak¬ 
ing of the property here in question (District of Columbia 
Redevelopment Act of 1945, 60 Stat. 790, 5 D.C. Code [1951 
Ed.] Sec. 704. The cited act provided that proceedings for 
such taking “shall be conducted in accordance with the 
procedural provision of” the act of March 1, 1929, 45 Stat. 
1415, ch. 416, sec. 1 et seq. There was no attempt to modify 
these “procedural provisions” as interpreted by this Court. 

The lower court and appellees ’ counsel had no alternative 
to following the procedural requirement of the Hannan 
case. They should not be penalized for having done so. 

The principle which we are endeavoring to express has 
been best stated by this Court in previous cases, as in Am¬ 
brose v. Brown, 42 Apip. D.C. 25, 33: 

“That decision, apparently unquestioned until the ar¬ 
gument of this case, laid down a rule for the guidance 
of litigants in all subsequent cases, and it would be un¬ 
just to overrule it, even were we disposed to question 
its soundness.” 

In Overland Washington Motor Co. v. Alexander, 43 App. 
D.C. 282, 284, 

“This court held early in its history that, in matters 
of practice, it should not be disposed to question, under 
any circumstances a decision of the general term.” 

and in Washington, Alexandria <& Mt. Vernon Railway Com¬ 
pany v. Chapman, 26 App. D.C. 472, 476 

“Where a rule in a prior case has been stated by this 
court, which is applicable to a case under review, it 
should be followed unless it be contrary to a ruling 
of the United States Supreme Court.” 

V. EVEN IF ERRONEOUS THE RULINGS COMPLAINED OF WERE 

NOT PREJUDICIAL 

The government’s experts were both given opportunity 
to express their opinion as to market value of the prop¬ 
erty taken. Each of them testified that he considered other 
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sales of property in the same area. The excluded testimony 
related to sales which were offered only as to the value of 
the land. This is a relatively minor phase of the case since 
the net difference between the appellant’s experts land 
value and that of appellees’ represents approximately 7% 
of the total award. 

The relative importance of the excluded testimony is 
further minimized by consideration of the fact that it was 
conceded that as to churches there was no “market value” 
in the sense in which that term is generally used. (Jt. App. 
57) 

In this connection it is appropriate to consider the re¬ 
marks of the Supreme Court in the case of Kimball Laun¬ 
dry Co. v. United States, 338 U.S. 1, 93 L.Ed. 1765, 69 S. 
Ct. 1434, on the subject of market value in condemnation 
proceedings, even though in the cited case the Supreme 
Court was dealing with the question of compensation for 
a temporary taking. The Court said: 

“If exchanges of similar property have been frequent, 
the inference is strong that the equivalent arrived at 
by the haggling of the market would probably have 
been offered and accepted, and it is thus that the 
“market price” becomes so important a standard of 
reference. But when the property is of a kind seldom 
exchanged, it has no “market price”, and then recourse 
must be had to other means of ascertaining value, in¬ 
cluding even value to the owner as indicative of value 
to other potential owners enjoying the same rights.” 
Cf. Old South Asso. v. Boston, 212 Mass. 299, 99 NE 
235. 

VL THE CHARGE TO THE JURY WAS PROPER 

The Court’s charge should not be judged on the basis 
of the isolated passage quoted in appellant’s brief. It was 
well balanced in reference to both sides and stated prin¬ 
ciples which should assist both judges and lawyers, as well 
as jurors, in their approach to important decisions. The 
trial judge spoke within a well established range of judicial 
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discretion, and counsel for appellees feels that it would be 
presumptuous on his part to attempt further justification 
of the charge than appears from its own eloquence, fair¬ 
ness and dignity. 


CONCLUSION 

For the foregoing reasons appellees feel that the judg¬ 
ment of the lower court should be affirmed. 

Respectfully submitted, 

John L. Laskey, 

509 Albee Building 
| Washington 5, D. C. 

Attorney for Appellees , 
Zion Baptist Church, Inc. 
and Trustees of said Church 
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Untteb States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 13198 

District of Columbia Redevelopment Land Agency, 

APPELLANT 

V. 

47 Parcels of Land in Squares 538 and 583 in the District 
of Columbia, Angela Brosnan, et al., and Unknown 
Owners, appellees 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

REPLY BRIEF FOR THE APPELLANT 

In the interests of clarity, this reply brief will deal with the 
contentions of appellees under the appropriate subheadings of 
the Agency’s main brief. 

I 

Expert valuation witnesses may give the price of comparable 
sales upon which they relied even though they did not par¬ 
ticipate in such sales 

A. Under the Federal Constitution just compensation is 
measured by market value—meaning the selling price of the 
property condemned .—Appellee does not directly controvert 
this proposition but seems to argue (Br. 8-9) from an excerpt 
from Kimball Laundry Co. v. United States, 338 U. S. 1 (1949), 
that in church cases sales are of so little importance that an 
erroneous exclusion of evidence of sales is harmless error. But 
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just prior to the matter quoted by appellees, the Kimball 
Laundry opinion stated (338 U. S. at pp. 5-6): “The value 
compensable under the Fifth Amendment, therefore, is only 
that value which is capable of transfer from owner to owner 
and thus of exchange for some equivalent. Its measure is the 
amount of that equivalent. But since a transfer brought about 
by eminent domain is not a voluntary exchange, this amount 
can be determined only by a guess, as well informed as possible, 
as to what the equivalent would probably have been had a 
voluntary exchange taken place.” [Emphasis supplied.] 
Thus, the Kimball Laundry case represents one of the most 
recent occasions when the Supreme Court again emphatically 
declared the rule that market value is the measure of compen¬ 
sation even in temporary taking cases. 

B. Under the Federal rule, evidence of the selling price of 
comparable properties is admissible on the direct examination 
of an expert. —Appellees admit the soundness of this assertion 
by failure to respond to it in any way. To be, in the words of 
Kimball Laundry case supra, “as well informed as possible”, 
the appraiser must necessarily consider comparable sales. 

C. Exceptions exist to the hearsay and best evidence rules 
when an expert states the price and other details of comparable 
sales upon which he relied. —Appellees do not deny the existence 
of the established exception which is the heart of this appeal 
nor do they make any attempt to prove that the district court’s 
ruling was, on its merits, correct. 

D. This Court's decision in Hannan v. United States does 
not support the rulings below. —Appellees’ only answer to our 
statement of what we believe is the true construction of the 
Hannan case is the quotation of one sentence which sustains 
the argument only if “such evidence” is read in the very broad 
sense of all comparable sales evidence and not what was actually 
before the court, i. e., sales to the condemnor. Moreover, since 
appellees impliedly admit our point C, supra, this requires the 
conclusion that this Court, without discussion of the hearsay 
and best evidence rules, made an erroneous determination that 
the exception to those rules, as applied to expert evidence of 
comparable sales, did not exist. The answer is that no such 
mistake was made in the Hannan case. If it was, we submit 
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that it should not be perpetuated. Cases to the effect that 
rulings as to practice should not be reversed (Br. 8) are in¬ 
apposite here since this is not simply a question of which pro¬ 
cedure to follow where there is no substantial burden imposed 
whichever choice is made and the important thing is that at¬ 
torneys be assured what practice should be followed. The 
ruling below unjustifiably imposes very severe handicaps upon 
the proper conclusion of valuation cases. 

E. The rulings below cannot be sustained by reference to 
discretion of the trial court or on procedural grounds. —Re¬ 
iterated under three different headings (I, Br. 3-4; II, Br. 4-6; 
and III-B, Br. 6-7) and constituting by far the principal ground 
urged for affirmance of the judgment is the contention that, 
even though the ground upon which the court excluded the 
evidence was insufficient, offers of proof were not made or there 
were other procedural defects. Appellees seek to confine this 
case to seven sales on the ground that proffer of proof of other 
sales was not made and as to two of these, say appellees (Br. 2), 
“no question was asked as to the sales price.” But appellees’ 
counsel would have been the first to complain, and properly so, 
had the question been asked. In Plank v. Summers, 203 Md. 
552,102 Atl. 262 (1954), the court quoted with approval from 
1 Wigmore on Evidence (3d ed., 1940), sec. 17, p. 318, as fol¬ 
lows: 

* * * But a specific offer of evidence is not needed 
where an entire class of evidence has been in advance 
formally declared inadmissible by the trial court during 
preliminary argument or colloquy; for the Court’s ruling 
relates forward to all possible offers of such evidence and 
renders them needless. Moreover, after such a ruling, 
the persistence of counsel in making or repeating such 
offers may be treated as improper attempts to get before 
the jury the effect of such evidence. 

In the present case it was perfectly clear what the ruling of the 
court was as to all comparable sales. The production of de¬ 
tailed evidence as to each such sale would have been, at best, 
simply a waste of time. And certainly continuous offers of 
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proof in the presence of the jury of the prices of the sales would 
have justified criticism by the court. 

Moreover, appellees’ counsel made no objection at the trial 
on the ground that the offer was not sufficiently specific or 
sufficiently formal. Instead, he cut short the examination of 
Mr. Harps as follows (Jt. App. 33) : 

By Mr. Ricketts: 

Q. And you state that you have many more compa¬ 
rables which you are ready to testify to if called upon, 

is that correct? A. Yes. I have in addition- 

Mr. Laskey. I think that question has been answered. 

Later in the trial, Mr. Throckmorton stated he had located the 
sales of several churches and that “I am prepared to state where 
they are and the price, if I am asked to do so” (Jt. App. 52). 
Appellees’ counsel did not object to the lack of an offer of proof 
nor request a detailed listing of the sales. We submit that an 
affirmance on the ground that in the face of the Court’s per¬ 
fectly clear ruling the details of these other sales were not 
given would be completely unjustified. 

An additional fallacy in appellees’ argument relates to the 
two sales to which they can find no procedural obj ection. These 
are dismissed on the ground that the properties were not com¬ 
parable because of size, shape and, appellees say, remoteness 
in time because they were consummated in 1948 and 1950 
(Br. 7). The district court did not exclude the sales on any 
ground of lack of similarity. Indeed, to prevent any misunder¬ 
standing of its ruling, it said “The Court’s ruling is based on 
the decision of the Court of Appeals of this District” (Jt. App. 
37) and, a few moments later, “I should name the case there,” 
referring to the Hannan case (Jt. App. 38). It is absurd to say 
that “the Court w*as not afforded any opportunity for a con¬ 
sidered ruling” (Br. 5). The court had no occasion to exercise 
its discretion as to whether, under all the circumstances, these 
particular sales were sufficiently comparable to be admissible 
in evidence. Certainly it cannot be said that they were in¬ 
admissible as a matter of law or that this Court could determine 
that question. Appellees’ case must, we submit, stand or fall 
on the questions presented to and decided by the court below- 
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F. The court's error was highly prejudicial to appellant .— 
Appellees do not say anything in this connection (Br. 8-9) 
requiring further discussion. 


II 

The instructions to the jury were erroneous because they 
appealed to the emotions 

This matter does not require further discussion. 

CONCLUSION 


For the foregoing reasons it is submitted that the judgment 
should be reversed for a new trial. 

Respectfully, 


May 1956. 


Perry W. Morton, 

Assistant Attorney General, 

Roger P. Marquis, 

Attorney, 

Department of Justice, 

Washington 25, D. C. 
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